Globethics Repository

Globethics

Modern Nigerian Legal System

This page was generated automatically upon download from the Globethics Repository.
More information on Globethics see https://www.globethics.net. Data and content policy
of Globethics Repository see https://repository.globethics.net/pages/policy.

Item Type Book

Authors Ogbu, Osita Nnamani

Publisher CIDJAP Press

Rights With permission of the license/copyright holder
Download date 2026-05-16 06:24:50

Link to Item http://hdl.handle.net/20.500.12424/166569



https://www.globethics.net
https://repository.globethics.net/pages/policy
http://hdl.handle.net/20.500.12424/166569

MODERN NIGERIAN
LEGAL SYSTEM

I

-

OSITA NNAMANI OGBU
Senior Lecturer, Faculty Of Law,
Anambra State University, Uli




© Osita Nnamani Ogbu, 2007

' DEDICATION

. MODERN NIGERIA LEGAL SYSTEM .. This work is dedicated to the memory of my late

cousin and friend, Ikechukwu Oha.

ISBN: 978-8062-60-1

All rigl}ts reserved No part of this publication may be reproduced,
store. in a retrieval system or trar smitted in any form or Ly any means,
electronic, mechanical, photocopying, recording or otherwise, without ' : ' |

the prior permission of the copyright owner ' i

Cover Design
Iyke Azoronye

Published by: .
CIDJAPPRESS = - | ' >
-3 Tlowiato Street, ’
" Uwani, Enugu, Nigeria.
Tel; 042-66 00 122




TABLE OF CONTENTS
Foreword .....cooeemiieieee e
Preface .....coovvvvvecvvevinnnannnn, Vererssarenaesss veessans vere
-Table 0f Cases....vuireaerueemrunirarisireinrensnesreeensononn.
Table of Statntes. ... oeverevreeeeeeceeeereeeeeaeseeene,
Table of Abbreviations..............v..u...... retesrreserenier
Chapter 1
The Nature, Meaning and Functions of Law ..................
Law and SoCiety ....ccecvvevevnveeeeroneseeineeseonnnn,
Functions of Law ...................
The Meaning of Law ............ heeriesetienranannran
Natural Law ooveeeiecvninieiicnieiee oo
Characteristics of the Nigerian Legal System.........
Chapter 2
Classifications of Nigetian Law vo.vvvuvuseeriveonne oo
Chapter 3
Sources of Nigerian Law .........c.ocoueevivvniiii. ., rervarsener
English Law ........cccooovvivvivrmnrnrinrniennnnnn,
NigerianLegislation e e e
Nigerian Case Law .....ocoooevvveiernennsn

Customary Law ......................
International Law ...................

Chapter 4
Customary Law ..........

' Characteristics of Customary Law .....................
Ascertainment of Customary Law .....................
Validity of Customary Law .......cccvvniiiiniiisionn
Codification of Customary Law........ooviieeinvvnns

35

49
50
77
83
84
35

86
87
92
106

Chapter 5

Judicial Precedent ........oovvvee it

Chapter 6 v :

Statutory Interpretation ..........ccoeceiiiiie T iveceeennenn,
The Literal RUIE c..viviiiniiiieiviiiiiinrseseenentannenn.
The Golden Rule ..vvvvuviiiiiiin s eeeieeeeoavinnn
The Mischief Rule .......ccooovveiiiriiiin v,

Parts of Statutes and thclr Uses ..

Chapter 7 '

The Nigerian Judiciary in Historical Perspectlves ...........
The Meaning of Court «v.voviiienninrieioeernenns
Classifications of Courts .. s
The Traditional System for D1spute Resolutlon
Historical Development of Courts in Nigeria ..

Chapter 8

The Nigerian Judiciary Today ......
Courts in Nigeria ................... S e e erne
Jutisdictional Conflict Between the Federal
and State High Courts .............

Tribunals ...........
Judicial Personnel appomtment and tenurc
Chapter 9

Internal Conflict of Laws ..
Conflict Betwesn Engllsh Law and Customary Law

vii

130
136
155
156

158

173- -

175
179
185
187
189
194 -

199
202
203
213
216

222
229

244
299
302

306
. 306




viii

Conflict Between Different Systems of
Customary Law ....covvevirrnnirmneeininenenoncennan e

Chapter 10

OutlmeomelProcedure :
Parties ......occveeinne Moo e nnze
Commencement of Action .........
Service of Processes .....c.ovvevinvienienans
Appearance .................. pemevrereeenas PUUUIR TN

~Pleadings ....c.covvviiiiiiiiiniiiiir e e

Preliminary Objections ...... FUTTT Cererren .ers
Interlocutory APplications .........eeeereeeuerieerenens
The Undefended List Procedure ...........ocveniennnn
Ordex 10 Procedure .o....oovvearininvriirsenrinnininnn
Judgments and Orders ....co.ovvieriencceiininininnn
Execution of Judgment .......oovvviiiiiinciininn

- Chapter 11

Qutline of Criminal Procedute ......... Nreraseeiariaaisestiare
Modes of Instituting Criminal Proceedings.......... '
Processes to Compel Appearance of an Accused
PersOm i1 COULL «vreveiinrenirtiorairinseriennsassersnsnns
CRATEES -oeviverninrinroe ittt et ene e
Trials generally .......oooov i

Chapter 12
The Legal Profession, Legal Aid and Advice ................
Right to Practice ......cooeeiviniiniiiiiiiniinnnnin,

Duties 0f & LAWYEL «ivvrverinianieiiiiiannarniann, -

Professional Negligence. .o.coiviiviviiiniiiiiinninnn..,
DISCIPHNE .. vivnnemriinne
Legal EAueation ...
Legal Aid and Adviee .....oovenniii

Bibliography........ R DO

382
383
388
396
398
403
405
412

T

ix

FOREWORD

One of the happy features of Nigerian legal ahd forensic -
scholarships is that Nigerian lawyers have ventured mto, and
producedl, well researched texts in many areas of.law. Any
Nigerian lawyer, like my humble self, who studied in Britain and
got éalled to the English bar will tell you in a moment that the
English legal system comprised the following areas of law — types
and hierarchy of courts and administration of justice, the laws of
contract and tort, equity and trusts, law of property, real and
personal, law of companies and commercial law, succession, and
international law — private and public. There were well-written
textbooks on each of them — published mainly by Sweet and
Maxwell or Butterworths. And every Nigerian called. to the English
Bar fried to acquire them before commencing his homeward
joumey. As he was usually well-received by members of his tribe,
kith and kin, he could have cases in court soon after-his arrival
home, and could swing into active professiomal legal practice
shortly after his arrival. As the rules of practice and procedure in
our local courts derived so much from the English Supreme Court .
Practice (White Book) and Archbold, he would usually not suffer
any embarrassment from the rules of procedure. _

But after a number of years, though our received law was
English law in practice as at the:1st of January 1900, the local law
soon .acquired a lot of accretions, mutations, and changes due to
local circumstances and legislations. Qur eminent scholars and.
jurists were prompt in reacting to these different situations. Dr.
T.0. Elias, a distinguished scholar who later became the Attorney .
General and later the Chief Justice of Nigeria and much later a
World Court Judge, published his Groundwork of Nigerian Law
(1954) and his Nigerian Land Law and Custom. Professor B.O.
Nwabueze wrote not only The Nigerian Land Law but also some
five books, including Nigerian Presidential Constitution, in the
area of constitutional law. Professor C.0. Okonkwo wrote not only

~ his Nigerian Criminal Law but also was joined by other eminent




" develop their own identity, even as we should

scholars and jurists, including Professor D.1.O. Ewelukwa, to
produce Introduction To Nigerian Law. ] had myself published my
Elements of Brief Writing in the Supreme Court and The Court of
Appeal of Nigeria, which is a prescribed text book by the Nigerian
Law GSchool and Fair Hearing the Cornersione of Our
Adjudicative Process but als¢-Tiade my humble contributions. to
many published works on aspects of law, including: African
Indigenous Laws (UN.N,I975) Law Development And
Administration (1989), Essays In Honour of Judge Elias {in two
volumes — By Martinus Publishers (Dordrecht/Boston/London),
Nigerian Essays In Jurisprudence (M. 1, J, Publishers), Developing
International Human Rights Jurisprudence Vols. 34,5, and 6
(Commonwealth Secretariat & Interights). Justice Obi Okoye
published his book on the Judiciary plus four excellent wotks on
practice and procedure. It can be said that from 1954, Nigerian
lawyers and jurists have written widely on many aspects of law.
Obilade published his work on The Nigerian Legal System in 1979.
Somehow reluctantly, the National Universities Commission
recognized The Nigerian Legal System in its exercise of
harmonization of curricula for Nigerian Universities in 1989.

So, apart from the Groundwork of Nigerian Law (Elias)
Introduction To Nigerian Law (Okonkwo) and Obilade’s Nigerian
Legal System, much as so many books have been published on
some aspects and subjects of law, not sufficient attention has been
pazld fo a comprehensive and compendicus treatment of the
Nigerian Legal System. This is why I consider the work by Osita
Nnamani Ogbu on Modern Nigerian Legal System as a treasurable
desideratum. We owe so much to our recejved English Law. But
the local accretions, mutations and changes to these since 1900
demand that we should give ample scope to our own laws to

A not jettison the
received contents of the laws, ]

A careful reading of the twelve chapters contained in

Ogbu’s Modern Nigerian Legal System and the subjects treated by

himn therein shows that it is dead on the target. After considering

By
-

xi
f
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the meaning of the subject-matter, he deals with the classification
and then the sources of Nigerian Law. This has enabled him to
give ample and deserved treatment to its place and import in our
system of laws. Then he also treats other sources of our law —
Nigerian Legislation, Nigerian case law and Nigerian customary
}aw, cach of which he treats in some detail. Then he considers the
pncillary issues of stare decisis, statutory interpretation and the
igerian Judiciary, past and present. Then he considers the vexed
issue of conflict of laws. The laws of civil and criminal procedures
hen come next and are given their deserved treatment. Finally, he
gocks it all up by considering the legal profession in Nigeria, its
f@pﬁ, functions, position, and qualifications.
j It may some times happen 3}_1&‘5 a legal practitioner qualifted
to practice law in another commonwealth or common law country
has the need to advise on, or practice, law in Nigeria. Then after he
has satisfied the legal and preliminary requirements, he needs to be
reasonably informed not only about the branch of law in which he
is fo practice, or advise on, but also the whole corpus of the
Nigerian legal system. This is wherg the perusal of a work like that
of Obilade or Ogbu which compendiates the system becomes a
very useful weapon — much better than a collection of essays on
different subjects in Okonkwo’s work or a mere introduction in
that of Elias. With my experience spread over more than forty
three years in all possible situations in the legal profession, I very
much commend the impressive and scholarly efforts of Mr. Ogbu
in this regard to not only such a stranger but also any Nigerian who
wants to inform himself on the present Nigerian Legal System.

Dr. Justice P. Nnaemeka-Agu
Chief the Hon. Justice Emeritus
Member National Judicial Council
. Formerly Legal Consultant To The Commonwealth,
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PREFACE
: §

| ‘The National Universities Commission in 1989 sought to
harmonize the curricula of all the law faculties in the nation’s
Universitics,. To this effect, the Commission published its
approved Minimum Academic Standards in Law wherein it
. defined the minimum content of the respective law courses.
‘Nigerian Legal System, being one of the compulsory law courses,
also got the deserved attention.

Incidentally, the general works on the subject, Nigerian
Legal System, werg written several years before the NUC
Minimum Academic Standards in Law, and there has not been any
new edition of the books. These general textbooks on the subject
include: Fhe Nigerian Legal System by T.O. Elias (2nd edition
" published in 1963); The Machinery of Justice in Nigeria by B.O.
Nwabueze (published in 1963); The Nigerian Legal System by
A.O. Obilade (published in 1979); Introduction to Nigerian Law
. “éditéd by C.0. Okonkwo (published in 1980), Other relevant
works on aspects of the subject are: The Sources of Nigerian Law

by AB.W. Park (published in 1963), and Sources of Nigerian Law

by Niki Tobi (published in 1996). Thus the only recent work on
the subject, known to the author, is Justice Niki Tobi’s Sources of
‘Nigerian Law, which how&ver treats only some aspects of the

. - gourse.

Law is dynamic, not static, There have been changes in the
law brought about by both subsequent statutory provisions and
judicial decisions which make a general review of the subject of
the Nigerian Legal System niot only desirable but imperative,

This book is designed to initiate the reader into the
rudiments of the contemporary Nigerian Legal System, It covers
all the topics in.the NUC approved Minimum Academic Standards
in Law as regards the course. Recent judicial decisions and
juridical opinions on the rejevant topics are incorporated in the
book and critically analyzed.

Xiii -
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Chapter one of the book examines the nature, meaning, and
functions of law. Chapter two dispusses the classifications of the
Nigerian law while chapter three”is pn the Sources of Nigerian
Law Chapter four considers in dejail pustomary law as one of the
squrces of Nigerian law. Judicial precedent is the subject’ of
Chapter five, while Chapter six ig pn interpretation of statutes. In
Chapters seven and eight, the puthor examines the Nigerian
Judlciary in historical pcrspecnve and eclucidates the Juchclal

»

process. S

Chapter nine is on:;;temal conflict of laws. Chapters tén *
and eleven provide an outline of civil and criminal procedures,
respectively. Chapter twelve, which is the last chapter, is on the
Legal Profession, Legal Aid and Advice. The author is indebted to
the authorg of the aforementioned books on the subject. ,

The first edition of this book was published in 2002. Since
then a lgt’ of changes have taken place in Nigerian law
ngeessitating this secdnd edition. The rule in Smith v Selwyn was
given :curgory treatment in the first edition because by then the
author had taken it for gra.nted that it was generally agreed that the
ryle is no longer applicable in Nigeria. However, the rule has
continued o be applied in Nigeria. And the controversy gver the

gontinued apphcatlon of .the 'rule still persists. The* author has
therefore given the x_'ule ‘a:thore detailed critical analysis in this
edltmq of thebook, ¢~ o>

R chapter four the author has elaborated mipre on the
hpman nghts criterion as one of the criteria for the evaluation of
pastomary Jaw. Furtbermore, the author examined the pros and

-gons of codification of customary law. In chapter five, the author

examined some recent Supreme Coyrt decisions on the issue of
finding the ratio decidendi of an appe]late court.

There are several new Supreme Court decisions that called
for a re-examination of some postulatlons in chapter eight of the
first edition, The controversy over the extent of the jurisdiction of
the Federal High Court vis-3-vis the jurisdiction of State High
Courts, instead of abating, rather exacerbated. The author critically




xiv

exatnined the gew decisions on the subject. The jurisdiction of the

‘High Courj. of the Federal Capital Territory, Abuja, the National ~

" Industrial Court, and Election Tribunals, which was not considered
in the first edition was examined in this edition. The Lagos State
High Court (Civil Procedure) Rules 2004 blazed the trail in making
far-reaching innovations in civil procedure. The Lagos state
example has peen followed by many other states, with some
modificatiops. Account of the innovations was taken in chapter 10
which is on the outline of civil procedure.

A new Rules of Professional Conduct for Legal
Practitioners came into effect in 2007. The. provisions of the new
Rules were taken into consideration in revising the aspect of
chapter 12 dealing with the legal profession.

The encouragemetit of my former colleagues in the Law
Faculty of Enugu State University of Science and Technology,
Ifeanyi Okoli and K.C.“Ezeugwu, deserves mention. Professors
R.A.CE. Achara, D.1O. Ewelukwa, E. I. Nwogugu and Emest
Ojukwu, are sources of inspiration to me. I admire not only their
academic excellence but their very high integrity.

Osita Nnamani Oghu

.
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CHAPTER 1

THE NATURE, MEANING AND
FUNCTIONS OF LAW

Law and Society

All societies develop rules to govern the inter-relationship
of thejr members. Any society in which human beings associate
for any length of time requires some mechanism to secure its
collective stability. Among other things, the mechanism must
assure g predictable degree of conformity by the members of the
group (o some coherent rules of conduct. Such rules are normative
in the sense that they call on the members of the group to do some
things, and to refrain from doing others."

An erudite commentator has observed that even the lower
animals, the so-called brutes, have some rules to live with. There is
some kind of system, or codes of cohabitation that regulate the
conduct and relations between 1ndmduals and groups within the
communities of bees, ants, geese or fishes.” The need for law will
not arise if every man resides in an island of his own. But that has
not heen the case. Aristotle wrote in his masterpiece, Politics, that
only a beast or a god could live outside a political community,
without the protecuve shelter of government for “man is by nature
a political animal”.> Man is not only a political animal but also a
social animal, He lives in society never in isolation. He is not only
rational but also gregarious. A society consists of individuals who

' Sieghart, Paul The Mnternational Law of Human Rights (Oxford: Clarendon
Press, 1983) p. 3
? Soyinka, Wole “Constitution and Continuity” in Path to People’s
Constitution (Lagos; Committee for the Defence of Human Rights (CDHR,
2000} p.13
? Aristotle Politics (iranslated by Benjamin Jowett) (New York: Random House,
1943) p, 54,
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as of necessity have to interact for the purpose of achieving
individual aspiration within the society as well as the society’s
commonly shared values and aspirations. “The consequence of
such interaction also means and implies the emergence and
existence of rights and benefits, as well as duties and obligations,
Thus very early in life, man becomes aware that he is living in a
world of laws. He becomes aware that to live in any society, he has
to abide by the law of that society - laws that regulate and govern
the various relationships demanded by society. He also discovers
that obedience to thesé¢ laws is essential for the harmonious
existence of the society as a whole and for the preservation of the
individual™. Law is thus a phenomenon that exists in every human
society for the regulation of human conduct (ub! societes ibi ius).
Law is a synthesis of order and justice and serves the purpose of
resolving conflicts and protecting interests of human aggregation
in an orderly manner thus obviating the need for recourse o self
help or other illegal procedure which may give rise to insecurity
and chaos. In the words of Kayode Eso, J.8.C. law acts as a social
modulator in advancement of justice; it regulates the domestic life
of the individual, his liberty, his moral nature, his stature, his
economic growth, his interrelationship with others.” Law defines
and adjusts relations in social and commercial life. |

To maintain peace and secure that disputes shall be settled
on the basis of rights as opposed to might, it is necessary to
establish the rule of law; that is to establish order and then to
maintain peace through settlement of disputes in accordance with
law. The rule of law in this sense implies, therefore, simply the
existence of public order. It does not rest entirely or even primarily
upon force. From time immemorial ordinary people have been

* Oputa, C.A. “Toward Justice with a Human Face” (1987), J.CN.A.LJ.L
Vol. 1, No.2, p.11

% Bso, K. “Concept of Law and Justice under the Nigerian Constitution” 199]
Judicial Lectures: Continuing Education for the Judiciary (Lagos: MI)
Professional Publishers Ltd, 1991) p.3.
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content to follow the laws and customs of their fathers. Few have,
however, delighted in trouble. The coercion of political authority is
therefore necessary for those comparatively few for whom
example, precept, and the unorganized sanction of public opinion
are not enough. The lawless few can destroy the peace of his
community {f not checked.®

Thése .are however some schools of thought who, on
various gtouhds, advocate the antithesis of legal order. An
idealistic picture of a state without Iaw was painted by Plato. His
Republic was based on the substitution for law of a philosopher
king, ‘whoss kilowledge, akin to that of the gods will be such-as to
kirow what is good for man. Plato pitis Hits faith upon a system of
education which will net only ptoduce adequate rulers but will also
servé t¢ conditiori the rest of the populition to the appropriate state
of obedience. The reasons for Plato’s unfavourable attitude
towards law as stated in his dialogue, The Statesman, is that laws
can never issie an injunction binding on all which really embodies
what 1s best for each; it cannot prescribé with perfect accuracy
whiat is good and right for each community at any one time. The
difference of human personality, the variety of men’s activities,
and the ftestléss inconstancy of all human ' affairs make it
impossible for any art  whatsoever tc issue unqualified rules
holding good on all questioris at all time.

Aristotle, who was a former student of Plato, disagreed
with him and opined that “the rule of law-is preferable to the rule
of any individual”.” To him/ law being the pure voice of God and
reason ic itself reason free from all passion. Therefore, he who
commands tha: law should rule commands that God and reason
should rule; he who commands that man should rule adds the

¢ Jennings, I. The Law and the Constitution (!‘.ondon: University of London

Press, 1957) pp. 42~ 61. )
? Politics, [1, 16 (Jowett’s translation, Davis ed., 1916) p.139. See Generally,

Barker, E., The Political Thought of Plato and Aristotle (London, 1906)
ps o 1L
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character of a beast. Appetite for material things and other self-
centred desires tend to pervert holders of office. According to
Aristo_‘i:lc, the supremacy of law is a mark of a good state and not
merely an unfortunate necessity. Even the wisest ruler cannot
dispense with law because the law has an impersonal quality that
no man, however good, can attain. The political relationship, if it is
to permit of freedom must be of such a kind that the subject does
not wholly resign his judgment and responsibility, and this is
possible provided both the ruler and the ruled have legal status.
“Man when perfected,” said Aristotle, “is the best of animals but
when separated from law and justice, is the worst of all”. While
acknowledging that situations may arise where the universality and
rigidity of legal rules may cause hardship in an individual case,
Aristutle, proposed to cure such hardship by means of equity. In
his later life, and after his experimentation of the concept of
philosopher-king in the city of Syracuse, Plato said: “without laws
man differ not at all from the most savage beasts”. He
Ec:n‘slcquently sent the following words of caution to the city of
icily:

Let not Cicily, nor any city anywhere be subject to

human masters — such is my doctrine — but to laws.

Subjection is bad both for masters and for subjects, for

themselves, for their children’s children, and for all their

‘posterity.® ' ‘
To Plato, the state ruled by law is not the ideal state, but is a
concession to the frailty of human nature. He therefore modified
his ideas and came to the conclusion that as the ideally best state
ruled by a philosopher-king is impossible of attainment, then the
second best state, and the practicable one, is 2 state ruled by law.

Karl Marx and other proponents of the Marxist theory

predicted the disappearance of law sometime in the future, They

see law as an instrument of oppression employed by the capitalist
" class of the society to exploit and suppress the commoners and

§ Gabine, A History of Political Theory (New York: Dryden Press, 1973) p.78,
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maintain their dominance over them. They predicted that the
inevitable clash between the two classes would ultimately lead to
the -attainment of the utopian classless society which will have no
need for such instruments of oppression and repression such as law
and state. However, the introduction of Marxist socialism, which
was 1o be a road to the utopian-classless communist society, could
not bring about the abolition of law. Rather, it entailed more and
more law and legal représsion.” ' -

Another group of thinkers who see law as an unnecessary

~evil are the anarchists. Philosophers of the anarchist persuasion

denounce the existence of legal order. Anarchism is a social
philosophy that rejects authoritarian government and maintains
that voluntary institutions are best suited to express man’s natural
social tendencies. The thorough-going anarchist believes that the
roo. of evil in society is the existence of legal governments and
that if government can be abolished will human beings be their
natural good selves, give mutual aid to one another without being
under any obligation to do so. Peace or harmony, according to
them, is achieved not by submission to law or by obedience to any
authority but by free agreements concluded between the various
groups and voluntary associations which of necessity exist so as to

‘cover all the fields of human activity and, thus substitute

themselves for the state in all its functions. They look upon all
laws and government as the twin sources from which flow nearly
all the evils existing in society in so far as laws constricted or
distorted the natural development of the economy and society.'®
The theory of anarchism is similar to the Marxist economic theory,
however while the anarchists preach voluntarism the Marxists
preach economic determinism. .

The theory of anarchism is based on some exiravagant and .
unrealistic assumptions. Even if it is assumed that the majority of

9 Lloyd, D. The Idea of Law (London: Penguin Books, 1987) p.22.
 fbid, pp. 19 - 20.
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men are by nature teasonable, benign and social minded, there is
bound to be unreasonable, non-co-operative and aggressive
minority against whom force may have to be used. And no
reasonable man can be presumed to be necessarily reasonable at all
times when free from organized restraint, which is provided by
law. As Freeman wrote: '

Fiction provides us with numerous examples of utopian

societies where congruence of norm and ideal is such

that there is perfect social harmony and no need for law

or lawyers to emerge. History teaches us the ushappy

truth that no such society has ever existed. In all -

societies, socialization is an unequal process, there is

always deviance and conflict, and Jaw can be seen o

emerge as a norm asserting authority with the coercive

power to sanction those guilty of violating the norm. It is

difficult to escape the fact that law is necessary. If a

society should ever come about where it is not, it may be

predicted with certainty that it will be a society different -

from anything we have known,"!

Legal order presupposes some power or institutional
mechanism for the promulgation, application and enforcement of
law. However, such power must be exercised under the law. The
extreme opposite of anarchy in social life is a political system in
which one man holds an unlimited power over his fellow man,
Such a power is exercisable arbitrarily and capriciously. In such a
situation we are confronted with the phenomenon of despotism.
Thomas Jefferson has even contended that the mere accumulation
of &ll powers — legislative, executive, and judiciary — in the sams
hands, whether of one, a few or many, and whether hereditary, self
appointed, or elective, may just be pronounced the very definition
of tyranny or despotism,'?

4 The Legal Structure (London: Longman, 1974) p. |
*2 Thomas Jefferson, Notes on the State of Virginia. Cited in The Federalist
p.324), ..

!:r_*
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The pure despot issues his commands and prohibitions in
accordance with his free and unrestricted will and in response {0
his casnal whims or passing moods. Thus undivided and
unrestricted power is as much evil as anarchism, hence the need for
legal restraint. The need for power to protect liberty and the ne?d
for legal restraint on power by law was demonstrated by I.S. Mill
in his picturesque and lucid language. He said:

To prevent the weaker members of the community from

being preyed upon by innumerable vultures, it was

needful that there should be an animal of prey stronger

than the rest, commissioned to keep them down. But as

the king of the vultures would be no less bent upon

preying on the flock than any of the minor harpies, it

was indispensable to be in a perpetval attitnde of defence

against his beak and claws."

Tt is the function of the law to regulate the conducts of the flock
and also set a limit on the powers of the king of the flock. Law
takes a middle position between anarchism and despotism. As
Professor Cowen has put it,

Although there is a deep chasm between unfettered

power and law, power must be reconciled with law; for

there can be neither government nor law without the

exercise of power, And freedom, too, must be under law;

for otherwise it degenerates into licence and confusion.

In short, unfeitered power is despotism or tyranny;

unfettered freedom is licence or anarchy. But between

these two extremes there is a middle way, where power

tamed by law guarantees true freedom.™ . '

It must be noted, however, that law has 1ts own capacity for

tyranny. Many tyrannical regimes still rule by law. Law can only
be a servant of liberty when a socicty is under the rule of law. The

3 ML, 1.S. On Liberty, Representative Government and Subjection of Woinen
(World Classics No. 170) (London: Oxford University Press, 1969) p.2

“The Foundations of Ereedom 1961 p.197 quoted in Nwabueze, B.O,
Constitutionalism in the Emergent States (London: C. Hurst & Co., 1973)

p.2l.
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Ilt;tggn:nonlald(:ommlssiog of Jurists in the Delhi Declaration of
1% onInc 1111 ed that two gd?als underlie the conception of the rule
o la\;v thtatﬁ: af]ijrslt) gl:cc,.lt 1111]1plies without regard to the content of
w, i ] er m the state should be derived
;axerrflsed in accordance with law. Secondly, it assmne:rgllzt ?l:g
8;; 1ts;l_f is based on respect for the supreme value of human
%3& o ?:a Istljlf {lé the words of Chul.cwudifu Oputa, J.S.C., the rule of
o b2 St ;: z:ind a for:tress agamst tyranny and oppression. It is
e et and custodian of individual rights and the liberties of
itizen. It is an asylum and comfort to the oppressed and a
gllllfa;rfmtee of hope for the innocent. The rule of law is also a
chilling \;;Zror to the oppressor, the vile, and the malignant.'>
e citizensell th?j law keeps everyone — both the government and
of ot wﬁ:n etlil Zo?:;)l;c :'}];en tlle'ight and not might is the basis
; . . ros the excesses of the stron
i)l?;iu:l?tsh nglgts with duties as well as powers with safcguargsfu;g
hat ex; ! ;r rights nor power shall be exceeded or abused; when the
. Sxer (;se;;way and has a de_cisive influence over the rights,
qu dc.min'o l‘r;,;z'zt:u:msI é:)f every citizen of the state, then we have
e t;]on of law.” However, if the rule of law is forced -to
icate, then the rule of man, the rule of naked force, us
vacant throne, s the
The fact that an oppressive and tyranni i
Encae? and apply oppressive laws raises fl:e qtfgsl.tiffl n\:/iel:ll‘l?r
om must always be under the.law and the further question of

civil disobedience. Howe .
. ver, these questio, ,
of the present work. ’ a ns are outside the scope

- Functions of Law

Law as an instrument ;
: . of social con
important functions in gociety. trol performs very

5 '
Oputa, Chukwudifu Q. The Law and th { { i
Coverment bintor, 1981 - 4  the Twin Pillars of Justice (Owerri:

' Oputa op cit (referting to footnote 4),
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In the first place, law is the foundation of social order. Law
is normative in character in that it serves, and is meant to serve, as
a guide for human behaviour and obedience to law is ultimately
secured by the use of force. Deviant behaviour is suppressed
through the law; right, and not might, becomes the true basis of
society and disputes are settled on the basis of legal right.
Historically, law has evolved as an alternative to private feud and .
vengeance, and as a supplement to the informal social processes by
which men and groups deal with disputes. It provides an
institutionalized means of settling disputes on the basis of legal
rights. Nnaemeka-Agu, JSCY has aptly observed that “without the
institutionalized means of setiling dispute through the judiciary,
citizens who have grievances against their fellow citizens will have
to resort to brute force to settle them; villages will rise against
willages; communities against communities; towns against towns;
tribes against iribes; brigandage, arson, robbery, murder, and
mayhem will have free reign and rule the day. It will be anarchy
and brute force par excellence.” -

Closely related to its function as the foundation of social
order is the function of law as an instrument of social cohesion or
social harmony. Law defines relationships among the members of
a society to assert what activities are permitted and what are ruled
out, so as to maintain at least minimal integration between the
activities of individuals and groups within the society. It sets the
expectations of man to man and group 1o group S0 that each knows
the focus and the limitations of its nghts and duties. Law thus
orders the fundamenials of living togclher.l8 It prescribes
functions, duties and obligations to every citizen and also allocates
benefits, rights and privileges in a commensurate manner. It acts

17 Amucheazi E. et al, ed. The Judiciary and Democracy in Nigeria (Abuja:

National Orientation Agency, 1998) p.13.
1% Hoebel, B.A. “Functions of Law” in Lloyd et al Introduction to Jurisprudence .

(London: ESLBS, 1985) pp. 898~ 904.
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as a check on individual te i
! . ndencies to achieve a i
hannon;::)us society. It is the cerent of society. soctally
rivate vzwlzv atI:o serves the fun({tion of facilitating and protecting
insmuﬁonsu':s targi_alt;ranfements in which individuals, groups, and
1sh what might be considered Il pri ’
systemts governing their inteirelati thin the Gt of s
elations within the fra
e i ¢ framework of the
fu ﬂc]l:':umcgfal law of the society. Law sets the general boundaries
in \L ich these arrangements must be kept.
change It\::’;s also‘ an mstrum'ent c:f econormic, political and social
s S. L 15 a veritable tool in bringing about innovations into a
g amt(l)lcwtfy. A smooth transition from one stage of development
o anot ezaliﬂt; gl;e;h Ec;zd cg thc? society is achieved through the
w. Law 1s part of the social i
o : 12l machinery used
o :22:3;: planned changes and improvements in the organri}z"ation
relatie.ns); t(;::ake Plac’:e‘m an ordered fashion, The redefinition of
£ auer ; heen 11’1d1v1duals and groups as the conditions of life
o Iflgst ral.ln the maintenance of adaptability are achieved through
e redirmeptalljcy of the law. The problem of reorienting conduct
s :é:ting hlt through the la}v when new issues emerge is
aways tied 001];? ¢ Ic.ldem&mcldof basic organization and the minimaj
order and regularity and t '
smoothness in social relaticrzuns.”'g ¥ mnd the achievement of
L ;
sower TE‘i’; ?:;2 ticm-lsizél.’clutcs and regulates the principal organs of
s on of law is derived from the necessit i
P on of y of tamin
thé{ejlli?;;ct?oind fdlre;:limg force to the maintenance of order. It ii
of authority and the determination .
e 2 ‘ : : of who ma
@ ;;;1:;‘:; 1:}111);ls1waI vtlzoerclon as a socially recognized privilege ri ghg
e selection of the most effective fo ’
‘ . ] rms of physi
?zncuon to ’achleve the social ends that the law serves. [i ;l:ro)\;rsilc‘lml
f 1: iuclf‘esdsmn to power'and defines who has the right to exercies
what kin _of power in society. Through the law power P
institutionalized and transpersonalized.”® It resides in the ofﬁcjs
e

» dbid
It must be admitted that the personal still obtrudes. An office althou gh

The Nature, Meaning and Functions of Law 11

created by law rather than in the man. Law delimits and
circumscribes political authority.

Law conserves, communicates and reinforces the values of
the society; and provides a framework of interpretation of those

values.
Lastly, law protects fundamental liberties and freedoms.

Though the naturalists will contend, and rightly too, that pesitive
law is not the source of natural rights, there is no gainsaying the
fact that these rights must be acknowledged and protected by law;
and at the same time, law must provide a means of enforcement of

these rights in order to give them efficacy.

The Meaning of Law
There is yet no generally accepted definition of law.
Thurman Amold has asserted unequivocally that Jaw can never be
defined.?' Law is a complex phenomenon that covers all aspects of
life. Furthermore, the basis of law, the source of law and the
relationship of law to justice and moality are questions of abiding
interest to legal theory. Various postulates and ideas on law have
been advanced in response to these questions. In the words of
HLA. Hart?? we see law in different light but the light is usually
so bright that it blinds us to the remainder and so leaves us without
a clear view of the whote. The divergent views on the meaning of
law have crystallized into what has become generally known as the
schools of jurisprudence or schools of thought as to the meaning of
law. These schools include the natural law school, the positivist
school, the sociological school, the historical school, the realist
movement; the Marxist economic theory of law, and the
iranscendental idealists. However, the two dominant streams of
Jegal thought are the natural law school and the positivist school.

culturally defined is, after all, exercised by an individual. And who that
individual is at any moment certainly makes a difference.

' The Symbols of Government (1935) p.36.
22 \fart, H.L.A. Concept of Law {Oxford: Oxford University Press, 1961).
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Natural Law

The term “natural law™ or “law of nature” is used in two
senses - that is the descriptive and prescriptive senses. Law of
nature in the descriptive or scientific sense is simply a formulation
of the regularity with which certain things happen uniformly all
over the worlc'l under certain conditions. All the laws ~ the law of
plapetary motion, the law of gravitation, the law of relativity, etc. -
which describe the regularity and uniformity with which ’things
happen urfde.r certain conditions in the world are laws of nature in
the dtj:sc_nptlve sense of the term. On the other hand, in its
prescriptive sense, the law of nature is a universal'pre’cept or
command Imtended by nature to regulate human behaviour.??

It is in the latter sense that the term “law of nature” or
“natural law” will be used in this work. Natural law is predicated
on the asseiion that there are objective moral principles which
depend upon the nature of the universe and which can be
discovered by reason.”* In other words, the theory of natural law is
based on the reasoning that the rule of human conduct is a
deduction from the nature of man as it reveals itself in reason and
independent of any man-made enactment. As a prominent
proponsnt of natural law, Cicero, puts it:

Trgc law is right reason in agreement with nature. It is of

universal application, unchanging and everlasting, [t

summons to duty by its command, and if it is from

wrongdoing, by its prohibition ... It is impossible to

abolish it entirely. We cannot be free from its

.application by Senate or people and we need not look

outside ourselves for an expounder or interpreter of it:

and there will not be different laws at Rome and a;

Athens, or different laws now and in the future. But one

e Omf)rcgbe--_l L Pkilosophy-of Law: An Introduction to Philosophical
Jurisprudence (Lagos: Joja Educational Research and Publishers L¢q ]
pp. X — XL, ’ -, 1997)
* Lloyd, et al. Introduction to Jurisprudence {London: ELBS, 1985) p22a L
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external and unchanging law will be valid for all nations

and for all times. And there will be one master and one

ruler - i.e. God, author of all authority. He is the author

of all laws which is promulgated and which is judged.?

Thus, in this view, there is a moral order in the universe, which is
perceptible to man through his rational faculty. The theory of
natural law draws its inspiration from nature. It proceeds from the
premise that there is a law of nature according to which tenets and
principles all things, including man himself, ought to behave. As
human pature is identical in all men and does not vary, its precepts
have universal and immutable validity, notwithstanding the
diversity of individual conditions, historical and geographical
environments, civilizations and cultures. As Paton pointed out, the
fundamenta) thinking in the natural law schcol is that law is an
essential foundation for the life of man in soficty, based on the
needs of man as reasonable being and not on the arbitrary whim of
the ruler.”® The dominant task of natural law is to attune man-made
law to the demand of universal conception of moral standard
(justice). ' "

Though natural law has witnessed ups and downs in its life,
one agrees with Dias that no other firmament of legal or political
theory is so bejeweled with stars as that of natural law, which
scintillates with contributions from ages.27 This school recognizes
the fact that law must serve the end of justice and humanity and
not the arbittary whim of the ruler. Natural law has had and
continues to have a refining influence on positive law. The
doctrines of equity sprang up from the felt necessity of an appeal to
the court of conscience. Natural law is the foundation of
fundamental liberties. In the view of natural law, nature ascribes to
the individual 2 status, a dignity and certain fundamental rights.
These rights ante date civil goverment and as such serve as

. ¥ Cicero, The Republic, Chapter 3 Section 33,

2 paton, G.W. 4 Texthook fJurisprudence (Oxfoyd: Clarendon Press, 1946)

p.100 _
Y7 yias, Jurisprudence Sth edn (London: Butterworths, 1985} p.471
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mgrally valiii limitations on the power of government, which
primarily exists to safeguard those rights. This proposit,ion h
Judicial assent in the case of Ransome Kuti v A. G. Federati %g
where Kayode Eso J.S.C. said: o o
Itisa nght which stands above the ordinary laws of the
lanq and is antecedent to the political society itself. It is
a primary condition for civilized existence. .
T}le umviersal declarations of human right, the other international
b'llls of ng!ﬂz and'human rights instruments, and the fundamenlzl
rights provisions in almost all constitutions of modern nations are
part of the-mdehble footprint of natural law. The natural I
school provides the intellectual weapon for combating d sm
and tyrany ng despotism
There have, however, been several obiecti
concept of natural law. ¥ is asserted that though ll)ifst;?llcllsm?mlt'l:e
22; ;}Iy;ng:}qno;ls, jghey alre not coterminous, Law often satisf:ez
_ mands of morality, vet it is not necessa i idi
that it should be 50 The validity of law is not det;ynlﬂz;:-egstov;;ld;)ty
reference to morality, reason, rationality or natural law. This 3:3' d
was ackpowledged by the Supreme Court in the recent ;.:asc otl':r A{lr(lrE
Federation v Guardian Newspapers Lid®® where Uwaifo JSC sa'&'
Issue 2 refers to some of the observations of Pats- @
Acholonu, .!.C.A. in the present case. It is frue the
leamcc! Jgst:cc devoted some passages in his judgment
to the Jufrsprudcntial aspect of positive law and natural
law, particularly the general precept of natural law which
stands for what is good and-that if a2 law at any point
departs_ from natural law, it is no longer law bI:Jtn
perversion of law. In the course of that, the lea 3
Justice seems to want to judge the validitj’z of a la\:;ne
the ]Ja513 of ethtics, morality and religion. The [ear od
Jusnge_ may, admittedly have gone far and away fron IEd
real issues. Somehow, I think it must be concededlth;:

28 (1985)8 NWLR 623
2 (201) FWLR (pt. 32)87

i
[
i

——rin
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that proposition is not only wholly imelevant but it

camot be considered right in the circumstances of this

case.”’ _ . :
The Court of Appeal had held in that case that “A statute is
inherently imational and an assault to the psyche of the citizens
when it is extra-ordinarily in conflict with reason, is offensive and
utterly hostile to rationality and so emptied of substance that it
should be rejected by the people to whom it is directed (or made
for) and to people of other nations who condemn it for its
inhumanness. Such a law should not and ought not to be enforced
 To hide under the Austinian theory to enforce such a law is’
sheer timidity and an abdication by the court of its
responsibility.**!

Secondly, if law must conform to moral rules, law will be
static and will no longer fimction.a: an instroment of social,
political and economic change. Law will in such circumstances be
unable to meet the exigencies of modern complex and welfarist
states. This is because moral rules do not admit of changes.

From the legal positivist point of view, the search for an
ideal law or for an external criterion for the evaluation of law is not
a scientific study. The human mind, legal positivists maintain,
cannot go beyond man’s empirical experience to discover an
absolute norm or an ideal law, which lies beyond man’s empirical
experience. In other words, the position of legal positivism is that a
law is that which is actually enacted as law irrespective of whethér
or not it conforms to any standard. There is no external standard
which law must conform to in order to be valid. .

Legal realists also contend that there is nothing like natural
law. To say that a person has a legal duty to do anyihing means,
according to Oliver Wendel Holmes, to predict that if he fails to do

t

0 atpp.128 - 129.
N Guardian Newspapers Ltd. v A.G. Federation (1995)5 NWLR (pt. 398) 703 at

735 - 736.
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Legal Positivism

L.egal positivism is a school of jurisprud i
that la\}f is characteristically created and gositgd ore;:lci:cel ;ll;:xtmc:;?s
aut}xonty of the society who provides its sole source of validit
Thls_ sphop] of thought conceives of law or legal order .'Zs
consisting in certain institutional arrangements. Their concern with
.law 15 morally, politically, ideologically and evaluatively neuiral
They are wont on divorcing law from ethical precepts. They are:
con.ct-arped 'w1th form rather than content of law. But legal
positivism is not a homogenous scliool. All the members of ﬁie
school do not have exactly the same concept of law. They conceive
law somewhat differently. Some conceive law as essentiaily a
comma'nd baclced. by sanction. Others conceive law as a set of
nomative propositions or system of rule. We shalf consider here

—
- .

the imperative theor
. : y and the nofmative or
positivism. pure theory of legal

The Imperative Theory
The imperative or command theor iti
y of legal positivi
rer:hrescnted by Jeremy Bentham and John Austin -cpanvassi;n t-l?:
point that law should be considered from an imperative angl'éﬁ that
is, as cqmmands from the political superior to'the -politiéal'hinf"éﬁ
and Whl;h command is backed by sanction. .
eremy Bentham is considered the fath
% - 4 er

positivism. La*fv, to Bentham, is essentially 2 command issf:lf;dl‘sgal
sovereign to his subordinates, or by a superior to his inferjors I!;i:

faithful disciple, John Austin said that the term law is a myle laid

12 .
Holmes, The Path of the L H i
D% aw in arfard Law Review, vol. X, |89, No.8,
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down for the guidance of an intelligent being by an intelligent
having power over him.” In other words, they are the command of
the sovereign, backed by sanction. _

To Austin, positive laws are species of command. If a
superior expresses or intimates a wish that an inferior shall do or
forbear from some act and if the superior visits the inferior with an
evil if he fails to comply with that wish, the expression or
intimation of the wish is & command. The evil, which will be
incurred if a command is disobeyed, is called a sanction.

Commands entail a purpose and a power to impose
sanction upon those who disobey. A command is an expression of
desire that obliges a person or persons to a course of conduct.
Being a command it must issue from a determinate person or group
of persons with a threat of displeasure if the rule be not obeyed. A
Gommand is distinguished from other significations of desire, not
by the style in which the desire is signified; but by the power and

the purpose of the party commanding to inflict an evil or pain in

case the desire be disregarded. If you cannot or will not harm me in
case I comply not with your wish, the expression of your wish is
not a command although you uter your wish in imperative
3 NS :
phrase.” Austin distinguished between a general command which
is law from an occasional or specific command which is not law.
Where a command obliges generally to acts or forbearances of a

_ class, a command is a law or rule. But where it obliges to a specific

act-or- forbearance, or to acts or forbearances, which it determines
specifically or individually, the command ~is occasional or
particular. o

~ For a command to qualify as law, the determinate person or
persons from whom it issues must be a political superior or
sovereign and the person to whom it is addressed must be an
inferior. A sovereign is any petson ot body of persons in the

 Sae generally The Province of Jurisprudence Determined. Selections from
Lectures I and V1. First published in 1832, Excerpt in Feinberg J. ef al
Philosophy of Law (California: Dickenson Publishing, Inc., 1973) pp.l7 =27,
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poli_tical society who the bulk of the community in that society
habftually obeys (i.€. no internal rival) and who does not himself
habitually obey some other person or persons (ie. no external
s.ub-:urc!inatic-n)'.34 The sovereign, according to Austin, enjoys some
esser‘ma'l attributes and they are: essentiality, indivisibility
f:ontmulty, and illimitability. Essentiality means that within ever}:
mdependc_ant society there must be some petson or group of persons
whose will ultimately prevails within that community, In other
Worf:ls,.ﬂ?erc must be a sovereign within every independent state.
By md;ws?bility, Austin means that there is one person or defined
group,'whlch is politically supreme, and one only. This supreme,
sovereigh person or body does not share powers with any body.
Ilimitability implies that the authority of the govereign is free and
uncontroiled, and infinite in extent. It is not limited by any rival
power.

. Austin’s theory, no doubt, has some merits. It is consistent
and gives a clear-cut and simple test about the meaning of law
shedding law of its metaphysical attributes. It also solves in aI;
easy manner conflict between the authorities of a state and other
!Jodleg within the state. In the late middle ages, there were
intercinme and protracted civil wars arising from power struggles
between the church, the king and the nobles. By Austin’s theory, if
oqu-the state can create positive law, then other competing pow:ars
within .the state must be subject to the laws of the state. His theory,
also,. gives an easy answer to the problem of validity of law sinc;
law is valid for the simple reason that it has been laid down ,by the
sovereign, -

_ Austin’s theory has however been visited with scathin
oriticisms. In the first place, the imperative theory can Jead tE
despotls_m, tyranny and great iniquities, A ready example is Nag;
Germany where grave iniquities, inhumanity, and cruelty were

3 Ibid

—=
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perpetrated under state ordained laws. As Professor Ogwurike®
said:
Without close interconnection between the people, their
culture, their political and economic outlook and
aspirations on the one hand, and law and order and
legality on the other, legal obedience will cease to be a
dutiful submission to authority. Compulsion or force will
continue to be a very strong and necessary feature of

; law, with the resultant civil commotions and political

instability. Justice would lose its ethical or moral

meaning, and sink to mere charitable treatment of the

enslaved and the oppressed by those in power, without

the involvement of the people in designing their legal

system. The law-giver will continue to stand above the

Jaw which he manipulates to entrench himself and fortify

his position.

Secondly, Austin’s insistence on sanction as a definitional
element of law is objectionable since it distorts the real functioning
of law in a community. Sanctions do not explain why laws are
obeyed. The essence of a legal system is the inherent fact, based on
various psychological factors that law is dccepted by the
community as a whole as binding and the elements of sanction is
not an essential or even perhaps an important element in that
fimetioning of the system. According to Prof. Goodhart, “it is
because a rule is regarded as obligatory, that a measure of coercion
is attached to it; it is not obligatory because there is coercion”.
Legal positivism has made it abundantly clear that it is unable to
account for the ultimate justification of the obligation to obey law
because it is unable to account for the ultimate foundation of law.

Furthermore, Austin tock a very narrow view of law. His
imperative theory appears to have focused only on criminal law
whose provisions could be regarded as commands. Many aspects
of the civil law do not command anything but merely show how

3 Quoted with approval by Pats-Acholonu J.C.A. in Guardian Newspapers
Ltd v A.G. Federation (1995)5 NWLR (Pt 398) 703
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things are to be done. The laws that regulate the making of
contracts, wills, marriage etc. cannot be said to be commanding
anybody to do anything. There are laws that impose duties without
corresponding sanétion for the breach of the duties (for instance

the ﬁllndament_al objectives and directive principles of state polic ’
under chapter 1i of the 1999 constitution), P

Again, the sovereign in Austin’s eye will be very difficult
- to find in a federal system where power is shared between the

centrgl_ government and the federating units, nor ¢an it be found in
?n p;lﬂi(;ca; s;;stelm; based on the principle of separation of powers
G. Bendel State v A.G. ] d i
Wino, Bendel State Federation and 22 others, Fatayi
What is this doctrine of separation
object of the Constitution wapg to estagfisgomi:f '13::
departments of government - the legislative g]:the
executive, and the judiciary. The first was to pa;s the
la?vs, the second to approve and execute them, and the
third to expound and enforce them. ... Each of ’the three
depariments of government should be kept completel
independent of the others so that the acts of each'shal);
not be' coptrolled or subjected directly or indirectly to th
coercive influence of either of the others, g )
In such ﬁ[ situation, where lies the Austin’s sovereign?
oreover, in a society based on the rule of
ruler .'imd the ruled are subject to law. Lav::rl Tinrrilt‘: gfé]a‘:\;/ bOﬂ;‘ e
la?v'—g!ver also. Fot instance, section 1 of the 1999 (3-:>l:1s,ti;3 rt? s
Nigeria enacts the supremacy of the Constitution, whj hu ion of
that the powers of the govemor and the governed e by

e L. are linn
Constitution. In this circumstance, can it still be contezgggilgﬁ I}l:e
e

authority of the sovereign is illimitable or unlimited?

On the continuity of the sovereign Austin faj
that there is always succession in respect of the poli
Furthermore, a successful revolution represen

Is to appreciate
tical sovereign,
ts a break in

% (1982) 3 SCNLR 1

can
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sovereignty. Again, a successful revolution implies the absence of
habitual obedience to the sovereign.

_ The imperative theory also fails to account for the
foundation of international law, which is derived from the
fundamental principles of the law of nature. Hence, like the law of
nature itself, international law has no human legislature and no

“proper sanction. In fact legal positivism excludes international law

along ‘with the law of nature from its concept of law. Similarly,
customary law is today widely accepted in most societies as one of
the sources of law yet Austin denies it the quality of law on the
ground that it was not enacted by a sovereign. '

The Normative or Pure Theory

Han Kelson is the chief exponent of the pure theory. To
Kelson, a theory of law must deai with law as it is, not as it ought
to be. A theory of law must be pure in the sense that it is free from,
or not contaminated by politics, history, sociology, ethics moral
considerations or other adulterants. A legal system, according to..
him, consists in a hierarchy of norms in which inferior norms,
derive their validity from 2 higher norm. For a legal system to

" survive, he asserts, it must be a dynamic one in which fresh norms

are continuously created on the authority of an original norm. The
validity of a norm must be based on a higher norm, which itself
must be validated by yet another higher norm until we get to the
ultimate or basic norm. The source from which the basic law
derives its validity is the grundnorm.

The validity of each individual -norm in the system, except-
the prundnorm, does not depend on its effectiveness or whether it
is observed or not. An individual norm will.only egase to be valid
if the legal order to which it belongs ceases being by and large
effective.

The basic norm or grundnorm is not created in a legal
procedure by a law-creating organ. It is not, as a positive legal
norm, valid because it is created in a certain way. by a legal act, but
it is valid because it is presupposed to be valid and without this'
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:;1515;1251;{;11 gll-‘ll:;l clinu:nan.ac;t could_be interpreted as legal. In other
vrords ,u norm is not la_w in the positive sense but has legal
c quences. It is the fountain and origin of legality, If |

ife and vitality to positive law. ety T fmpars
behavioiifls;): Zaw Ia\iv gencrall;y as a means of ordering human
e ,h 2 2 specific technique of social organization. He
oo ler, that other systems of norms (such as morality
oo a §f9 seek to .rcg.ulate human behaviour. But he
dentif behavs?gs:- :Ea{;hlfgz?}ft:;;:gt!c of tl(;e legal method of ordering

. ion and morality lack:
;buf; IE:nys;zlz:i vfiorce.” He thus defined law as “a coercixtflée::;g:eg;
and law thus c::a:.ts Tolxlla :S cszggg:i\?g 12;:1;5 tcllle Prg:; Foation of fores
L _ : r designed to bri
E?::;gesgf;?)s:%ﬁ:g' tgaafggog are the key characteristigf oi‘blzl\la:
where dlzlilcts (illegal acts) ar: Zﬂmﬂt 10 be applied by offcials
Kelson summan‘zfes his theory of law as *
gag?is;tﬁce:;act as pgs.mblez of the positive law, asn aials;gilg til;'?t:
of all et oal or .polmcal judgments of value. Because it |
Goncemec asn y w1th t‘he actnal an_d not with the ideal law. jt i:
{rsciibe and]:cnﬁ:gmtgtlc. ]?:ecause it claims to strip the law ’of' all
e -u:;c t;on;, it styles itself realistic, And because it
strives | adulti Juristic theory of many clements that it believes to
Kelsonf:n t;;lidtalllms v 1;16 pure”|
eory has be itici
grounds. In the first place, the sanctioni;,;1 vizgtu:r?dh iy
or I§elson, b!urs the distinction between criminz:l la:::t Y O‘f i
While sanctl?n is an essential element of the fonnand ol Taw
cannot be said of the latter a good propostion of it Same
Prcscrfbes how things are to be done. Insistence Which rperely
essential characteristic of law underplays the signif? oo sanctlon_ "y
There are many public authorities which have obli;?ii::soiﬁluncs(i
Pose

several
Austin

37 .
Quoted in Allen, C.I. Law in the Making 1th
1964) p.55 1g Tth edn (Oxford: Clarendon Press,
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on them but where no sanctions follow from defanlts, yet such
defaults are termed to be flouting the law. The absence of sanction
may make law éneﬂ'ective but this is not the same as its being
invalid. ° L S |

. His theory’s principle of effectivencss of the legal order
can only be determined by involving theorists in sociological
inquiry that will result in contamination of the pure theory,

Kelson's theory, which seeks t6 separate law fr such
concepts as justice, morality, ethics etc., will reduce positive law to
an arbitrary body of rules, which can serve any end. \ :

In tracing the validity of law, Kelson stops at the

ndnorm. He was not prepared to carry his inquiry beyond the
question: whether the grundnorm has sgoured a minimum of
effectiveness. Thus his theory is unable tosgccount for the ultimate

validity of law. ‘ _ .
i ) . It a
The Marxist Economic Theory of Law _ ;

Karl Marx, a German Jéw and materialist philosopher,
propounded propounded the theory of economic realism in 1859.
He was the most influential representative of the €CONoMic -
gspousal of jurisprudence.

The Marxist theory of law is generally identified with the
following three underlying assumptions; that law is a product of
evolving economic forces; that law is a tool used by a ruling class
to maintain its power over the lower classes; that in the communist
socicty of the future law as an instrument of social control will
wither away and finally disappear. Marx distinguished between the
economic structure of society (the “base” or “infrastructure™) and
the “superstructure” which rose upon the real foundation. Law,
according to him, is one of the superstructures on an economic
bage. Marx wrote that a capitalist society will eventually be made
up of two classes — the bourgeoisic and the proletariat. Their
common gconomic interests and roles in the processes of
production and exchange define these classes and the opposed
interests of the two classes produce conflict. Law, to Marx,

i




exploitation and oppression of the masses by the, rulers
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represents the interests of the dominants cldss and is'a prominent
mstrumient  of class repression.’ The boutgegisie ~aré  but
exproprators, who have seized' control of the pﬁbfic' property;,
including the means of production, and having accomplished this:

iz _P;qcégded to construct and impose the law to safeguard their
- position’ —to sustain their dominance over the ldwer class, The

state and the law are the instruments of oppression instituted for
the purpose of facilitating and entrenching the éxploitation of one
class by another. Law is perceived by him ‘as one of the means
whereby the capitalist minotity seeks to preserve and inordase its

power, while those who have propeérty sought to protect it against

I:t_hosc_who _‘E_}avg 1ot One of the main fuhctions of law is t6 obscure
power ljelat_quships. Thus it is usually said that there js freedom of
contract, 'bqt 1n the absence of équality of bérg”a‘ining power this
fr?edom is illusory. Marx predicted that both the state and lavy will
w1tbe:: away on the achievement of a classless society and h

sio:g;all%?épn of the means of production. - **+ o e e
. . ,.c most important coritributibh ‘'made By fhe i

ﬂ‘feory', wm:mgly or unwittingly, appears to be’ tﬁat};ag: %aﬁi?::’t
indifferent to the material conditions &f mbin! The'state tind 'the la .
must recognize ;hat material conditions of a good,’ dacent l‘f? '?W
1ndlspensable ‘to the developrhent’ of hurar pers"ohalif: ? lc? a;e
enjoyment of fundaméﬁtal' libérties recognizéd ‘and proiba:led tb X
law. Iti‘thé wotds of a great Nigeribi jurist, Akinsla A'gudaf el

SR What Hegel, Mar, Lenin and otliers have sudceeded i+ - -

v doing'.. is to call attention to the indis e fag .
our‘-dcﬁ'niﬁ'on of juslice must ;endorl;g:st:l?lsz;?afgla;
© t - economic justice based upon at least even distributio.nnf o
- * the gconomic resources of the society.and a fust ord Off-
i oof the social order,. . . o, o rocHTg
The ccenomic. approach fo.law raises fuﬂdmﬁm{
to.ithe  eradication..of economic imbalance in

S
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‘social and economic rights into a supreme object in the pursuit of
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The Marxist economic theory of law exposed the existence of -
strong economic influence on'law to which previous legal theories
had ngt paid adequate attention. o v

© ' Thé first objection to the Marxist theory is that it elevates

which individual liberty must be sacrificed or suppressed. The
Marxist economic ‘theory of law also over-emphasized only thie
stratification of society into economic classes while ignoring other
dimensions of stratification like race, sex, place of origin, religion>*
language, colour eto. Marx’s view of law is also over-simplified.
Fven if somie laws do exist to exploit the workers and.to promote
the interests of the, ruling class, it can be argued that law has many
other finctions as well. Indeed some laws restrain oppressiot,
There are also some laws, which are targeted against thejriterest of
tue ruling class. A ready example is the Fiiled Bank Act the
provisions of which can only catch up with the bank-0wning ¢lass.
Contrary to the postulations ‘of the' Marxist ecoriomic théory of
law, it is not feasible that at any moment in time society will exist
without law.- Marx also approbated and reprobatéd ‘when 'hé¢
asserted that on attainment of communism, law and state will
disappear but went further to say thatthere will "be" only” an
administration of things. =~~~ © 7 RN gL e e
“i+The Marxist theory of law has also’ beeh criticized a5
unnecessatily iconoclastic, anti-réligion and'anoral.” Tt'is 'asserted
that'it tries to substitute its own “gospel according to ‘St. Marx™ foi
religion and motality.’® Lastly; the Marxist econdmic theoty of laW
isibased :on' the general principles of Marxjst ééonomic’ theoty,
which is not only utopian and chimaeric but is based om unrealistic
and extravagant assumptions. " B
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% Adaramola, Funso Basic Jurisprudence 2™ edn (Illinois: University 'q’f [i[ifll'qis
Printing Services, 2001) pp 332.3. S
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Legal Realism

. This school of thought is particularly influential in America
and Sweden. Hence, we have American legal .realism and
Scandmaviz.m"rcali'sm. But we shall discuss only Ameri¢an realism
here. Aipcncan realism is a combination of the analytical positivist
and socmlqgical approaches. It is positivist in that it first considers
!:he faw as it is. On the other hand, they share with sociologists an
interest in the effects of social conditions on law as well as the
effect of law on society, but they emphasize the need for a prior

revelation of the actual behaviour of lawyers.”® This school set out -

to remove the myth shrouding law and to show what law really is

m terms of its practical function in society. Proponents of this

sch.oo-l contend that the law in practice is what the judges decide.
This is because until a case is decided, no one may be able to
foretell what the position of the law is. Oliver Wendell Holmes, a
one time Judge of the American Supreme Court, who is cc;nsider:ed
the father of American realist school, opined: “The prophecies of
what the courts will do in fact, and nothing more pretentious, are
what I mean by the law”** His followers, J.C. Gray and Karl
Llewellyn, agree with him. Gray asserted that law is only what the
_! Pdgcs decide. BEverything else, including statutes, are onl
sources qf law” until they have been interpreted by th(’e court.*! Il}':
sitmilar vein, Llewellyn said, “what these officials (mainly 'ut;l ¢s)
do about disputes, is, to my mind the law itself” ® Iy othch gd
to undersiand what “law” is, one should be ab -+ how

. . ] 4
judges decide cases. The decision of ¢ to predict how

{ ASLS judges is not g _
mechanical application of law or rules to the facts of pat:-lt}i)gla?-

case. The decision of judges accordin ists i
€ 2 to the realigts is
pﬁ asce.rt’gmable. factors. Tncluded among these ﬂ:lig ro:lllu?t
personalitiés, their social and political environment, the econonfilz
] 3

:: Dias op cit p.448 c

Holmes, O.W., “The Path of the Law” (1887)10 Han
" Gray, J.C. The Nature and Sources of Law (1921) ;;':ia;ﬂ La\é'\"illeview 457,
2 Ulewellyn, K. The Bramble Bush 1930) p.3. P

-
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conditions in which they have been brought up, business interests,
trends and movements of thought, emotions, psychology and so
forth. The realists concentrate on a psycho-analytical approach to
the judge’s role in adjudication — his personality, his sympathies
and antipathies as the sole determinants of his decisions which he
then proceeds to ratipnalize with convenient legal doctrines, tules
and principles. 5 N !

- There is, no doubt,some. truth in what they are saying.
Different decisions were rendered by the Nigerian Supreme Court

in the cases of Nwobodo v Onoh™ and Omoboriowo v Ajasin®,

which have similar facts, within a space of less than two weeks.
The difference in the decisions can pnly be explained on the basis
of political considerations. | :
This . school highlights the gap between the law as
promulgated and the law as interpreted by the courts. For instance,
in Ohuka v 'The State,”’ sc:ctilbn 31(2) (b) of the Supreme Court Act
1960 provides: . '; _ '
32(2) — The periods for the giving of notice of

application for leave to appeal are:

(b) in an appeal in a criminal case thirty .

days from the date of the decision appealed

against.

(3) The Supreme Court may extend the periods

prescribed in sub section (2) except in the

case of conviction involving sentence of

death.
In the instant case, the Supreme Court construed the thirty days to
mean thirty days after the Appellant had knowledge of the
decision. There are canons of interpretation, which will give new
dimension to an existing rule. In Jfezue v. Mbadugha®® the word

#(1983) 10 8.C. 65

+ (1983) 10 S.C. 196

5 (1988)1 NWLR 539
6 (1984)1 SC NLR 427
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‘shall” in Section 258(1) of the 1979 constitution was construed by

. the majority of the Supreme Court to be ‘mandatory’ on the one

hand and ‘directory’ on the otHer.
. 'The realist school emphasizes the fact that law is a process;
that it is not a serie$ of particular commands, but rather a body of

. principles slowly evolved by the decision of concrete cases,

Furthcrfnorc, the realist view emphasizes the creative role of
Jjudges in applying law to new sityations or in interpreting statutory
law. In Bellav 4,G/ Oyo* ¢ne Nosirn Bello was sentehced to
death by the Armed Robbery gnd Firearms Tribunal of Oyo State.

heard he was oxecuted. His family sued. The Supreme Court was
faced with a situaﬁon where |thete was injury but there was no
remedy under existing law. Based on the principle of ubi jus ibi
remedium ihe Sipreme Court provided a remedy for the plaintiff.,
The legal realists empl‘,asized vigorously the need to think
about the judicial process. with a view to improving its
methodology. - :

- The realist approach has however.be criticized on several
groqnds. In a presidential system of government, adherence to the
realist viewpoint will be subv;‘:rsive' of the principle of separation
91‘ power because the judge will be b6§h the law maker and the
interpreter of the law. 'Furthen‘hore, theredre some laws that could
not go to court because the jl.]risdiction of the court in respect of
them is ousted. Such laws do not cease to be law. It must also be
pointed out that a statute made in accordance with the procedure
for law making becomes a:law without waiting for judicial

"He appealed to the Court o%Appeal, byt hefore the appeal was

* inferpretation. A good proportion of laws do not go to court except

there is a dispute. This does not diminish their status as laws

There are also instancef where judicial decisions ha '
' i ' ve b
abrogated by legislation. TheFdecision of the Supreme Coeulte?E
Lakanmi v A.G. (West) was abrogated by Decree 28 of 1970. The
question that should be addr¢ssed to the realists is whether the

) . . _

47 (1986)5 NWLR 528 . %

kN
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court decision or the subsequent legislation in such. circumstance

constitutes the law.
The realists are unwarrantedly dismissive of the reality of

bindingness of precedents.

‘The Historical School

While the positiviqté preaphk',t_l:ilat law is made by a human
legislator, the historical schpol direct attention to the evolutionary
nature of law. The historica) schog] helieves that however far back

“one goes into the past of a people, one will- always find some law

governing them. Von Savigny, whe is considered the father of this
school, has given the most compr;hpnsive account of its tenets. He
said: ] fé:-\-:; -
In the earliest times to which authentic history extends,”"
the7aw will be found to have plready attained a fixed
e character, peculiar to the people, like their manners,

. language and constitution. Nay, these phenomena have
no separable existence, they are but the particular
faculties and tendencies of an individual people, - T
inseparably ‘united in nature, and only wearing ' the <

 semblance of distinct atributes to our view®

In the words of T.O. Elias, “Savigny does not give a sttictly Formal
definition of law but merely describes it as an aspect of the total
common life of a nation, not something made by the nation as a
matter of choice or convention, but, like its manners and language
bound up with its existence and indeed helping to make the nation
what it is.™® To Savigny, law reflects the spiit and common
consciousness of a people. He took custom to be ‘superior to
legislation and therefore the latter Should always conform to
popular consciousness. The greatest contribution of the historical

school s in its recognition of the fact that law is not just an

8 Quoted in Allen, CK., Law in the Making Tth edn. (Oxford: Clarqfndon Press,

1964) p.16
9 Elias, T.9. et al. (ed) Nigerian Essays in Jurisprudence (Lagos: M.1J.

Publishers Ltd,! 993} p.16

s
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_abstract set of rules imposed gn society but it is an integral part of

that society deeply rooted iq' the social and economic order in

 which it functions and eipbodying traditional value systems which

confer meaning and purpose upon the given society.® Thus, in

almost all societies, custom is a source of law. :
There are some qbjections to the historical school. In the

first place, this theory cannot account for the transplanting of law
fIOI:Il one nation to another. For instance, English law has been
successfully received in some parts of Africa, America and India.

Secondly, subordination of legislation to custom by this school is
not true of modem states where custom must be energized by
legislation in order to be valid. ‘

’ Another criticism .of Savigny is that if law is the, popular
consciousness of the community, what of the individbal who
breaks the law? He is a member of the pedple, but what of his
consciousness? Professor Elias adequately apswered this objection
when he said that since law is parallel to language, an individual
who misuses language does not thereby cease to be one of the

people whose consgiousness that lan_ggage,- like the law he breaks, -

represcnts.ﬂ . :
Lastly, Savigny postulated that legislation should always

_'conform to thf, pf)pular_‘ consciousness and that the Volkgeist itself
~ cannot be criticized; rather it is the:standard by -which laws

themselves are to be judged. Elegido pertinently observed that
some customs permit human sacrifices, killing of twins, or slavery

etc. In the circumstance,-is it necessarily wrong to use law in order

® Lloyd, D. The Idea of Law (London: Penguin Books 1987) p. 252 .
5t Blias, op.cit. p.16. :

" # Digs op.cit, 420. .r
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. way of satisfying them.
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The Sociological School S

Sociology means, broadly the study of society of which law
is but a part.” The saciological approach focuses on the finction
of law in communal existence. Sociological jurisprudence,
according to its chief proponent, Dean Roscoe Pound, should :
ensure that the making, interpretation and application of laws take
account of social facts. Law, according to this school, is a method
of social engineering and a means of balancing conflicting interests
in-the society. In this view, there are many conflicting interests in
the society to be satisfied. Law as a method of achieving peace and
harmony should be formulated in such a way that peaceful co-
existence will ‘continue notwithsianding the jmpossibility of
satisfying all wants. Thus, both the making and interpretation of ,
iaw should take account of various interests in society and find a

Conclusion

The different theorics of law have clearly shown that no
single concept of law has all the answers to the question of the
underlying basis of law, the source of law, and the relationship of
law to justice and morality. None of the ideas can be said to be
completely right, or completely wrong. These divergent views are
illuminating and call attention to various dimensions of legal
problems. The function of the law maker is to distill what is good
in each point of view and 1o join them into an amaigam for the
good of society. It is therefore necessary that in the making of the
law the various ideas of the rival schools of thought be explored
and hamessed in order that the law will ensure social order and
Justice in all its ramifications .

Sig.
Thid '

* Chukwurah A.O. “Law and Society” in Okonkwo, (ed) Introduction to
Nigerian Law (London: Sweet & Maxwell, 1980) p.424
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The Nigerian Legal System
The use of the word ‘system’ here implies that a legal

system consists of coordinated activities.”® Thus the phrase’

‘Nl'ga.?r'ian legal system® embraces those rules, institutions and
activities whose main functions are: achievement of justicg;
provision of framework within which people conduct their at‘fairs3
and shaping of people’s ideas.”® The fact that a society is govemeci
by rules dges not mean that we should describe it as having a legal
System.” Its rules system may be based on informal custom alone.

+ "Anthropological research has shown that small tribal societies can

functio.n perfec‘:tl)f well without anyformal legal sysem. However
such tribal societies had a cohiesive structure and siinplé 'econon'iy’
Once a society develops economically, politically .and sacialiy it

loses the cohesion that supported the simpler rules system. | will -

therefore, require a more compl '
refore, _ piex rule. The people of such
society will no longer know all the necessary mlfs Henl::(; t::

avoid u}lcertainty the society will need to develop.rules which will
enable jts members to recognize the rules that govern the society
Professor H.L.A. Hart calls these rules rules of recognition. It wili

also need to be able to respond to economic, political and socjal

- developments by introdticing new rules of conduct. To do thig it

will require rL}le's of change specifying who has. the authority to
change the existing rules of conduct. As the degree of ¢ ohcy'

necessary {0 support informal methods “of settling dispute sion
longe'r exists, the society will need to develop rules of ad'ﬁd' stino
fleﬁmng the procedures to be followed in cases of disj twa f? .
instance, a court that will adjudicate after heating the art:’ e, for
The legal framework shapes many daily activities, PRt

55 Dias, R.W.M. Jurisprudence 5th edn

S5 o {London: Butterworths, 7 985)p. 62
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The characteristics of The Nigerian Legal System The main
features of the Nigerian legal system include: _
() institutions for the promulgation, interpretations,
application and enforcement of laws; '
) rules constituting the' main organs of governmen,
and defining their relationship inter se¢, and their
i - relationship with private individuals; .
() rules aimed at maintaining the social equilibrium by
~ forbidding or enjoifing certain behaviour and
prescribing penal sanctions for their breach;

()  tules which provide the framework for private’

transactions; : S _
() rules governing the relationship, of the country with

other nations or international agencies;
()  the profession that produces the major actors in the
lega! system.”’ : B
Another feature of the Nigerian legal system is the strong
presence of English law, which is part of the vestiges of
colonialism. However, English law is received or sustained by our
lecal legislations. English law forms a substantial part of Nigerian
law. The Nigerian legal system is thus a complex one where there
is interaction between local customs, English law, international
law, Nigerian case law, and Nigerian legislations. The- federal
structure of Nigeria adds another dimension to the complexity of

. the Nigerian legal system and thus implies that the 36 federating

units (states) have their own legal systems within the framework of
the constitution, which is the fundamental and organic law of the
COUntry. { '

Lastly, another characteristic of the Ni.gerifn} legal system
is that we operate the adversary, and not fhe inquisitorial, system
of judicial administration. This was explained by Nnaemeka-Agu

ISC in Okoduwa v The State.™ His Lordship said:

57 Chukwurah A.O. op cit p-410 3
% Okodwwa v State (1998) 1 ACLR 319 at 344 _ .




T.helje are ¢ertain fundamental norms in the system of
administration of justice we operate. That system is the
adversary system, in contradistinction to the inquisitorial
system. In that adversary system, parties with their

counsel and the judge have their respective roles to piay, -

Basically, it is the role of the judge to hold the balance
between the contending parties and to decide the case on
the evidence brought by both sides and in accordance
with the rules of the particular court and the procedure
and practice chosen by the parties in accordance with
these rules. Under no circumstance must a Judge under
the system do anything which can give the impression
that he has descended into the arena as obviously his
sense of justice will be obscured.

Similarly, in Federal-Zivil Service Commission & 2
OrsvJ. O. Laoye® Oputa, J.S.C. said:

- Justice has.two scales and ‘the case of either
party is put in ene or other of the scales and weighed.
.Tustice‘ is also depicted as blind. It neither sees nor
recognizes who is a government functionary and who is
not. It is not a respecter of persons or institutions, no
matter how highly placed these are,” One aspect of’our.
much vaunted equality before the law is that all Litigants
be they private persons or government functionaries=
gpp_roach the seat of justice Bpenly and without an}:
inhibitions or handicap. Each wins solely and wholly

by, and because of, the strength of his case — j i
on the scale of justice. .. ol welgh_t

57 (1989) NWLR (pt 106) 652 at 702
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CHAPTER 2

CLASSIFICATIONS OF NIGERIAN LAW
b

. The term “Nigerian Law” {s used to mean laws that operate
in Nigeria and necessarily includes the received English law. Law
is a complex phenomenon that touches on all aspects of life. Every
human agtivity is carried on within the framework of the law. .
Thus, law deals with a variety of situations and circumstances.
Consequently, there are several schemes of classification of law.
However, the most important scheme of classification is the broad
categorization of law into criminal law and civil law.

Criminal Law

The distinotion between criminal law and civil law does not
lie in the nature of the act. An eminent Professor of Criminal Law,
C.0. Okonkwo, observed that “there is no special intrinsic
characteristics of criminal conduct distinguishing it from non-
criminal conduct. We can only say that it is a crime if after first
having enquired whether it is prohibited by law, it is also attended

by the requisite legal procedure’ ! The only distinguishing attribute

of a crime is that it is punishable at the instance of the state. Thus
the true distinction between a crime and a civil wrong does not
reside in the nature of the wrongful act but in the legal
consequences that may follow it. If the wrongful act (or ofnission)
is capable of being followed by criminal proceedings, that means
that it is regarded as & crime (otherwise called an offence). If it is
capable of being followed by civil proceedings that means that it is
regarded as civil wrong, If it is capable of being followed by both,
it is both a crime and civil wrong.2 Where a conduct amounts to

1 Okonkwo, C.0. and Nash Criminal Law in Nigeria,(2nd edn.) (London: Sweet

and Maxwell, 1980) p.2
2 williams, Glanville, Lewning e Law 11th edn. (London: Stevens and Sons,

1982) p.3
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both a crime and a civil wrong, the victim of the wrongful conduct
can pursue the criminal aspect and his civil remedy concurrently or
in the alternative. There is, however, -an old rule of English law
h'lo.wp, as the._ rule 'in Smith v Selwyn® which needs a detailed
examination in the light of the persisting controversy about
whether it is still applicable in Nigeria.* According to the.Court of
Appeal in Attorney General of the Federation & 4 Ors.v. Mrs
Idowu Dawodu & 7 Ors" in its undiluted form, the rule in Smith v
Scheyn says that an action for damages based upon a felonious act
on :{I}e part of the defendant commiited against the plailitiff is ﬁot
maintainable so long as the defendant has not beeﬁ.prosécutéd ora
reasonable excuse shown for his not having been prosecuted and
the proper course for the court to adopt in such a case is to, stay
further proceedings in the action until the defendant has been
p_rosecut‘ed.-There are recognized exceptions to the rﬁle. If the
party br}nging the civil action had reported the criminal aspect to
the .police and the police decide not to prosecute. or fail .to
prosecute within a reasonable time, the rule will not 'zltppl)lx . The
;Elle will not apply where the claim is based on a mi'sdemean‘cln‘lr-: or
_s1rnp!e offence, .,It does not apply where it is possible that the faéts
formm_g the basis of the claim could support a. felony. b{gt the claim
itself is not founded on the felonious offence. Where an alle .atin':m
of felony is raised by the defendant in his .défehce the | riﬁci le
does not apply in such a case for if such werc_' the ’c':.ase, [;t wosld

always be open to a defendant to gain time by making allegation of -

_fclonyf_. e .
. Therulerwasapplicable.in southern Nigeria by virtie of verir.
= ol L o SOLER 1geria b Jyirtne. of vari
High  Court . enactments which provide _in.}T gg'ﬁéral\ffzzmt)ll::
application of the rules of practice and procedure. for the. time

v Il L L .. N
. A B .I TS oy o R I
[ 1

 (1914)3K.B. 98
: For an.incisive discussion on the topic see’ Hochi A, ) o
S s o ey, Ol TR |
(1995)2NWLR (pt380)712 « .tv.; . o v ol 3 Nov L, 56, e
8 See Ndibe v Ndibe (1998) 5 NWLR, (0t 5513632 at 648 AETRE e :u. :
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being of the High Court of Justice in England (in the case of the
states created out of the old Western Region) or rules of practice
and procedure observed in the High Court of Justice in England on
September 30, 1960 (in the case of the states created out of the old
Eastern Region).” The rule was abolished in England by section 1
of the Criminal Law Act 1967, Consequently, the rule is no longer
applicable in Western Nigeria. In some states cagyed out of the
former Eastern Nigeria, the statement of the rule has been enacted
in some statutes. In the case of the old Anambra State, the rule
was enacted in section 5(1) of the Torts Law Cap. 135, Laws of
‘Anambra State, 1986 and Section 9(1) of the Actions Law’ Cap. 3,
Laws of Anambra State, 1986. The pertinent question is whether
the rule is still applicable even in those states where it has received
statutory sanction. The issue came up in ‘the case of Verifas
Insurance Co. Ltd v Citi Trust Investments Limited®. The issué in
that case was whether in view of the alleged w“olatioy of section
15 of the Money Lender’s Law, which breach constitutes a crime,
the civil action against the appellant must be stayed uitil the crime
has been prosecuted.  In his leading judgment, Niki Tobi, J.C.A.
held that the decisions to the effect that the rule applies'in Nigeria
were made per incuriam. According to his Lordship, the rule is not
applicable in Nigeria in view of very clear two local statutory
provisions — section 5 of the Criminal Code Act 1958 and Section

' 8-of the Interpretation Act, 1964. Section 5 of thie Criminal Code

Act 1958 provides ‘that the Criminal Code “shall not affect any
right to action which any person would have had against ariother if
the act-had niot been passed”. Section 8 of the Interpretation Act,
1964 provides: “An enactment shall riot be construed as preventing

" the recovery of damages in respect of injury attributable to any act

by reason only of the fact that the enactment provides for a
penalty, forfeitute of punishment it respect of the act”. According

7 See Akintunde O. Obilaldc The Nigen‘an Lega! szster‘n (Ibadan: Spectrum
Bogks, 1979) pp. 6-7. T T o
*(1993) 3 NWLR (pt 281) 349 C
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to His Lf)rdship, the combined effect of the two enactments is that
the rule in Smith v Selwyn is no longer applicable in Nigeﬁa.
One must, however, observe that the two enactments are Federal
enactments which cannot abolish tlfe rule in relation to the states.
The question of the validity of the rule in Smith v Selwyn also arose
in the case of Attorney General of the Federation & 4 Ors v Mrs
Idowu Dawodu & 7 Ors’. The facts of the case are as follows The
respondents as plathtiffs, jointler and severally sued and clz;imed
ca defendant, as defenda |
of five mlll}0p Naira being damages for the uncénsti::fi,ot:; S;:g
wrongful killing of Mr. Sule Dawodu of Anikantamo Square,
Lagos by the 4" defendant who is a police constable and thé
husband of the 1¥ and 2" respondents. At the close of leadin
and before evidence was led on behalf of both pafties tl%:
apPel}ants brought an application putsuant to section 316 (;f the”
Cnn'fmal Code Act -and section 6(6) of the 1979 constitution
praying for an order to stay further proceedings in the suit until the
determination of the criminal charge instituted against the 4"
defendant, Constable Ez¢ Ibe in line with the principle in Smith ;
Se.lw)fn. T.he trial judge in dismissing the application held that thv
principle in Smith v Selwyn is no longer tenable in our oouﬂ: 013
appeal to the_ Court of Appeal, the Court of Appeal held tha}: b
virtue of section 5 of the Criminal Code Act 1958 and sectj 8 3;’
the !nterprn?tatlop Act Cap. 192 of 1964, the rule is Oin .
app}x_?able in ngeria. The Court of Appeal also helcll.l ohongcr
declsmps of ngeﬁan Coutts in which the rule had bee o l'the
were given Per.mcuriam. The Court further held that an I:tapp "
apply the pI'mCl.]Jlﬂ‘ ‘would amount to an infraction of sect'a eglpt o
thf: 1979 constitution which confers unlimited jlll‘isdictil(?n "36 l?f
High Courts, Oqe does not, however, see how the a l‘n t(')n t ?E
the rule will bt‘: in conflict with the unlimited jurisdift?o]rfa o :d
to the State H1gh .Court under the 1979 constitution si grant
not exclude the jurisdiction of the court, 1 since it doos

? (1995)2 NWLR (Pt 380) 712
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The validity of the rule was also in issue in the case of Gabriel
Ndibe & 3 Ors v Patrick Sunday Ndibe'®. The respondent sued the
appellants claiming damages of N2,000,000.00 against them
jointly and severally for assault and battery committed on him on
the 1% May 1991. When the respondent had closed his case and it
was for the appellants to open their case, the appellants applied for
stay of proceedings pending the outcome of the three separate
charges filed at the Chief Magistrate’s Court against the appellants.
The trial high court refused the application for stay. On appeal, the
Court of Appeal held that the rule applies in Anambra State by
virtue of section 5(1) of the Torts Law Cap. 135, Laws of Anambra
State, 1986 and section 9(1) of the Actions Law Cap 3, Laws of
Anambra State, 1986. The statement of the rule is re-enacted in
the provisions of the two legislations. The Court, however, further
held that the basis of tue respondent’s claim in that suit was not
felony but a misdemeanour and that the respondent had done all he
was expected to do under the rule by reporting the matter to the
police. Niki, J.C.A. (as he then was) also tried to rationalize the
extinction of the rule on the ground that the aforementioned
Federal legislations have covered the field and therefore the state
legislations’on the same matter have become inapplicable.
A Jearned writer of eminence, Professor Ilochi Okafor, made a
scathing criticism of the decisions in the above three cases.'' On
the Dawodu’s case he submitted that resort to the English rule of
practice and procedure was inisplaced. According to him, this is
because the said section 12 of the High Court Law enacted what is
generally called the “safety valve provision”, which allows for
resott to the English rule when there is Jacuna in the local rule. He
observed that there was no lacuna at all, as the rule in Smith v
Sefwyn was already in force at the time the High Court Law was
enacted in 1973. He also criticized the decision in the case on the
ground that it interpreted the phrase “the practice and procedure for

19 (1958)5 NWLR (pt 551) 632
' Okafor, 1. Op. ¢it
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the time being in force™ to mean the practice and procedure in
force not at the time the enactment was made, but at the time the
cause of action arose.'” Continuing with his criticisms of the
decisions in the case, Professor Okafor contended held that the
Court of Appeal being a court of co-ordinate jurisdiction with the
former West African Court of Appeal (WACA), the Court of
Appeal eould not purport to disapprove the earlier decisions of the
WACA in UA.C. v Taylor”, Ibekwe v Pearce' Y, Haco Limited v

Udeh".

Professor Okafor further submitted that the application of
the rule has received the authoritative sanction of the Supreme
Court in Aliu Bello & 13 Ors v A.G Oyo State ' where Karibi-
Whyte, J.S.C. said:

Where a tort amounts to a felony, the injured person cannot sue

the tortfeasor for damages unless he has been prosecuted, This is

known as the rule in Smith v Selwyn . . .. This rule has now been

considerably modified following realities of the facts to require a

mere report to the prosecuting authority as sufficient.

It would appear, however, that these criticisms are largely
misplaced. In the Alin Bello case the application of the rule in
Smith v Selwyn was not in issue. The rule wag merely mentioned
m a passing remark by Justice Karibi-Whyte in his concurring
Jjudgment. What was in issue in that case was the rule in Baker v
Bolton'” to the effect that “In civil court the death of a human
being cannot be complained of as ap injury”. It was in

consideration of the rule that His Lordship, Karibi-Whyte, J.5.C.
said:

Zatp. 58

' (1937)2 WACA 67

4 (1960) NRNLR 12

15 (1959) NNLR &1

% (1986) 12 S.C. l'at 75
17 (1808)1 Camp. 493

o
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is principle was based on the prior claim of the king
;[(;h:;alzr;?thz citizen, to the person and goods of the fe'lon
if convicted of the offence. This was at 'the' time
advantageous to the king. The claim of the king in the
result of the prosecution of an offence would appear to
he the source of two rules, namely (a) where a tort
amounts to a felony the injured person cannot sue the
tortfeasor for demages unless he has been prose.cuted. .
This is known as the rule in Smith v Selwyn. This 'n.lle
has now been considerably modified following reallt_:les
gf the facts to require a mere report to the prosecuting
ority as sufficient. . .
The ab:];ﬁ‘(;pi};ﬁon of Karibi-\’&;h)lrte, :1t.S.C. being an obiter, the
eal is not bound to foilow it. . '
gg;;:‘lglfy?%?ofessor Okafor was not right in c?n?tendl;‘i t};at tl:rz
Court of Appeal could not disapprove of t'h(? decision o N e :kn;nas
West African Court of Appeal. The decision of WAC r:it s as
the decigjon of the Court of Appeal. 'Thc Court of Appeal is n?os
bound tg follow its earlier decision which was given per mc.:u‘r;n .o )
On the Ndibe case, Professor Okafor contended tha?t thf: o}?fm o
Hon. Justice Niki Tobi that the rule no longe'r appl_les 11; llgendid :
an ohiter as the court had found that the rule in Smith v Selwyn
ilto;:‘sﬁll};;: pertinent to point out tl’l.:'lt Pr:ofessor Okafm: f:ia;le;lht?’
address .thﬂ; question of the constitutionality of the rAule m1 ::zl "
Selwyn which was considered by the Court of Appea
Dawadl;tg?; @s’pbmitted that the present pos.ition is that ,s'Sl;wenthiz
Court of Appeal has held that the rule in Sm:tkthfi zﬁon
unconstitutional in the case of A#torney General of the Fe

‘v Dawodu, while the same Court apparently considered the rule

0 C.A. See also Comptel
8 Soe Megwalu v Megwalu (1996)7 NWLTR ;:;)4]5793&%
Intl SPA v Dexson Lid (1996)7 NWLR (P )
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applicable. in the subsequent case of Ndibe v Ndibe, there is now
two corjﬂlcﬁng Court of Appeal decigionis on the matter. The
better view, it is submitted, is that the rule is unconstitutional, not
becgu§e of the reason given in the Dawodu case but because the
rule violates section 36(1) of the 1999 constitution which provides
for thg r?ght to fair hearing within a reasonable time. In the case
of Ariori v Elemo'® Anthony Aniagolu, J.S.C. observed that
speedy trial is one of the factors that go to make a trial fair.
Secondly, the rule violates Article 7 of the African Charter on
Human and People’s Rights which guarantees the right to have
your cause heard. Any legislation that seeks to inhibit 2 plaintiff
from having his cause heard because the felony arising from the
same facts have not been prosecuted will violate the right to have
your cause heard and the right to fair hearing within a reasonable
time, It was held by the Supreme Court in Abacha v Fawehinmi®®
that thq provisions of the African Charter are superior to ordinary
leglglanons. In Attorney General v Dawodi the Court of Appeal
pertinently observed that the rule has turned out to be a clog in the
whet‘al of the proper administration of justice and has been
manifestly invoked for the purpose of defeating the aims of justice
and the I(::vil rights of the affected individual. .

‘In Nigeria, a person cannot be convi imi
offencfa unless that offence is defined and thelgiﬁlngt;e:;g;n?;
prescribed in a written law.?2 In Aoko v Fagbemi®®* the conviction
of an accused for adultery was set aside because adultery is n
offence én}de.r allly vafritten law in Southem Nigeria. i °

riminal ofiences are classified i igeria i
terms of their seriousness into felony, mislzlc%:atxl:gumr ;Jl:igesrilri ;11
offences. A felq?y is an offence, which is declared by law to bg :

1% (1983) 1 SCNLR |

2 (2000)6 NWLR (pt 660) 228
21 (1995)2 NWLR (Pt 380) 712
2 3 36(12) 1999 Constitution
2 (1963, Al NLR 400
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felony, or is punishable, without proof of previous conviction, with
death or by imprisonment for three years or more. A misdemeanor
is an offence which is declared by law to be a2 misdemeanor, or is
punishable by imprisonment for not less than six months, but less
than three years. An offence is a simple offence if it is neither a
felony nor a misdemeanour.”*

In terms of procedure, crimes are also classified in the
Southern States of Nigeria into indictable and non-indictable
offences. An indictable offence is an offence

(a) which on conviction may be punished with a2 term of

imprisonment exceeding two years; or

(b) which on conviction may be punished by imposition of

a fine exceeding M400 Naira; and

(¢c) which is not declared by the written law creating it to

be punishable on summary conviction.”

In Southern Nigeria, both the High Courts and the
Magistrate Courts try indictable and non-indictable offences but
the High Courts follow more elaborate procedure. And an accused
must have elected summary trial before a Magistrate can iry an
indictable offence.

Criminal proceedings differ from civil proceedings not only
in the outcome but also in procedure and in terminology. Usually,
criminal proceedings are instituted by the state, though a private
person can undertake criminal prosecution if he obtains the fiat of
the attorney general. On the other hand, the injured party instituies
civil proceedings and he can withdraw it at his discretion. While
the main object of a criminal trial is punishment or correction after
a finding of guilt, the main purpose of a civil trial is compensation
io the victim. And while civil actions can be statute barred,
generally there is no time limit for prosecuting a crime.

2 & 3 Criminal Code (Laws of the Old Anambra State Cap. 36, 1986).

Equivalent . o
covisions exist in the laws of other states in Southem Nigeria.

25'g 7 Criminal Procedure Law
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In criminal proceedings the terminologies are. as follows.
The party who brings criminal proceedings is calied the
prosecutor. Since a crime is an offence against the state, the

* prosecutor is pormally the attomey general or officers of his

department, (for instance, the Director of Public Prosecutions), or
the Police. The Police conduct most prosecutions in the
magistrate’s Courts, while the attormey general or officers of his
department conduct most prosecutions in the High Court. The
party against whom a criminal charge is brought is called the
accused or defendant. A person who is arrested for a criminal
office but is still under investigation by the police is called a

- suspect, The accused may plead guilty or not guilty. The result of a

successful prosecution is conviction. Where the defendant is
convicted a sentence (punishment) will be imposed on him.

The accused may be discharged where for instance, the
court lacks jurisdiction, or the prosecution is brought under a
wrong law, or the complainant is absent in court, or the
prosecution is not diligently prosecuting the case. Where an
accused is merely discharged, he can be tried again on the same
facts. An accused may, on the other hand, be discharged and
acquitied, Acquittal follows where a case has been tried on its
merit but the prosecution was not able to establish the guilt of the
accused with the required standard of proof. In criminal trial, the
standard of proof is proof beyond reasonable doubt*® Where an
accused is discharged and acquitied he cannot be arrested or
charged or tried again on the same facts. If he is charged again on
the same facts he will raise the defence of autrefois acquit. A
person who shows that he has been convicted of a criminal offence
cannot be tried again for that same offence; if he is tried again for

.'the same offence he will rely on the defence of autrefois convict.

The comimon law doctrines of awtrefois acquit and

autrefois convict have now been codified in section 36(9) of the
1999 Constitution. 7)

i

26 g, 137 of the Evidence Act
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The terminologies used in criminal proceedings cannot: be
transferred to civil proceedings and vice verse. The party who
appeals in a criminal case is called the appellant while the
opposing party is called the respondent. The name of the party who
instituted criminal proceedings (the State, the Attorney General or
the Police} usually appears first, followed by the word ‘versus’
(usually abbreviated to ‘v’ ‘but pronounced against’) before the
name of the defendant or accused. For instance, State v Okon.

Civil Law

Civil law in this context may be defined negatively as the
law that is not criminal.®’ Thus, all legal situations outside the
ambit of criminal law are within the ambit of civil law. As
mentioned earlier, the distinction between a crime and a civil
wrong does not depend upon the nature of the conduct but on the
legal consequences and the attendant procedure. Thus the same
conduct may amount to a crime as well as a civil wrong.

Classifications of Civil Wrong _

The more common types.of civil wrong are: breach of
contract; tortuous act; breach of trust.

Contract is an agreement, which is enforceable in law. The
elements of a valid contract are offer, acceptance, consideration
and intention to create legal relations. Breach of contract arises
where a party defaults in his contractual obligation. Another civil
wrong is a tort. In the course of human relationships one person
may injure another. The injury may affect his person, property,
reputation, domestic or business relationships. The purpose of the
law of tort is to prescribe the circumstances in which a person may
or may not recover compensation from another for Sl}Ch losses and
to make necessary adjustments by providing redress in the form of

% The phrase ‘civil law’ has other meanings, It may mean the lawof a state as
opposed to other sorts of law like international law, It may also mean Roman
Law. See Williams, Glanville op.cit. p.2. 5,
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compensation or some other remedy for the injured party.”® While
duty in contract arises out of the agreement of parties, duty in tort
is imposed by the operation of law.

A trust ariscs where a person called the settlor, gives
property to ancther person called the trustee, to manage on behalf
of, and in the interest of, another person called the beneficiary. A
breach of trust will arise if the trusice deals with the property in an
unauthorized manner. :

As earlier state, civil law has its own terminologies. The
word ‘suit” means a case in which there is a plaintiff who sues, and
a defendant who is sued, in respect of some cause of action, and
includes a counterclaim and an interpleader..“Action” means every
lega} proceedings in the court. “Cause” means a civil action in
original proceedings. “Matter” means an action other than a cause.
“(l:o?rt ‘ Process” or “Process” includes writ of summons,
ongu!atmg summons, originating process, notices, petitions,
pleadfngs, orders, motions, summons, warrants and all documents
or written c?mmunication whether or not service of such document
is required in any legal proceedings. “Originating Process” means
any court process by which a suit is initiated. “Probate action’
means an action for the grant of probate of a will, or letters of
admmtsttration of the estate of a deceased person or for the
rev?catlon of such a grant or for a decree pronouncing for or
against the validity of an alleged will. ~ Generally, the party who
brough? a civil suit is called the plainsiff while th’e party against
whqm it is brought is called the defendanz. Under the High Court
Civil Procedure Rules of Enugu State, 2006, the word “plaintiff® is
deﬁned_ to include a claimant in a counterclaim, However, some
categories of proceedings within the ambit of civil law hav’e their
own peculiar terminologies for parties to the action. In matrimonial

proceedings the party who brings the action is called th it
while the other party is called the respondent, e petitioner

28 Okonkwo, C.O. ed. Introduction to Nigerian Law (London; Sweet & Muzwell

1980} p.254.
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In action for enforcement of fundamental rights or motions for
bail, the party who brings the action is called the applicant while
the other party is called the respondent. Parties to proceedings
before the Industrial Arbitration Panel are called first party and
second party etc. Where a case goes on appeal, the party who
brought the appeal is called the appellant while the other party is
called the respondent. The name of the party that brings a civil
action comes first in the title of the case followed by the word
‘versus’ (usually abbreviated to ‘v’ and pronounced ‘and’) before
the name of the party against whom the action is brought. A civil
proceeding may be called a suit or action or matter. Where the
plaintiff succeeds in proving his cuse in a civil action, he will get
judgment, which may be executed against the defendant.

Other Classifications of Nigerian Law

Public Law and Private Law

Public law is that aspect of law that regulates the
relationship between various organs of the state inter se and or the
relationship of the state with the individual. Examples of public
law are constitetional law, administrative law, criminal law, and
human rights law.

Private law, on the other hand, deals essentially with the
relationship of private persons or business associations. Examples
of private law are family law, commercial law, law of intellectual
property, law of banking and insurance, law of contract, law of
tort, law of trust, company law, law of succession.

Municipal Law and International Law

The term ‘municipal law’ denotes the domestic law of a
particular country. International law on the other hand, is the law
which governs the relationship of nations or between natjons and

international institutions.
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Statute Law and Case Law
A statute (legislation) is a law
_ : made by a law-making bod
(tl?e !egls]ature) while case law is judge-made law — thatgis c;hz
E]I?nclPles ‘of I_aw that are discovered in decided cases. In the
1gerian sttuation, statutes include laws made by the Iegisiature in

a democratic dispensation a ili
. i nd mili .
during military regimes. tary decrees and edicts made

Common Law and Equity

Common law means the law
| ' developed from the
g:s:}c;:ls tl(-:f E}Illghsh. people by the old common law courts. %ZIE‘;I
other hand, is a type of law that evolved from the decisions’

of the old chancery courts of E i
ini ngland aimed at mitigati
hardship, hardness or technicality of the co on Iaa “:mtlgatmg the

Customary Law

Customary law means the lo
. W I cal customs and
vartous peoples of Nigeria, which have acquired the fc:;itgﬁ‘ szvthe

CHAPTER 3

SOURCES OF NIGERIAN LAW

The phrase ‘source of law’ is used in different senses. First,
there is the literary source, the otriginal documentary source of our
information concerning the existence of a rule of law. In this sense
the law reports and statute books are sources of law. Secondly,
there are the historical sources of law, the sources from which rules
of law derive their content as a matter of legal history. In this sense
the writings of Bracton and Coke and the works of other great
exponents of Tnglish law are sources of law, for they enunciate
rules, which arc now embodied in judicial decisions and
legislations. In the third sense, the phrase means the ultimate origin
of the whole bady of a legal system — the origin from. which the
system derives its validity, be it the electorate, a special body, or
the will of a dictator,! The term is used in a fourth sense to mean
the legal source, the origin from which a rule derives its validity as
a rule of law.? Tt is the means through which a rule of law forms
part of the body of law (corpus juris). It is in this sense that the
term, ‘source of law’ is used in the context of this work.

The sources of Nigerian law may be categorized as follows:

1. English law

a. English enactments extended to Nigeria
before her independence.

b. Received English Law
i, The common law
ii. The doctrines of equity
iii. Statutes of general application in

force in England on the 1st day of
. January, 1900.

| Obilade, A. Q. The Nigerian Legal System (London: Sweet & Maxwell, 1981)

.55 _
!'?Cross, R. Precedent in English Law (Oxford: Clarendon Press, 1961) p.147
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iv, Statutes and subsidiary
legislation on specified matters.
Nigerian legislation

ok N

Nigerian case law
Nigerian customary law/Islamic law
International law

This information can be graphically represented as follows:

Sources of Nigerian Law

I

- . Customary/
English Law ngtmar! Islamic Law Nigerian
Legislation Caze Law
International
Law
English statates
applied directly to Received English Law
Nigeria as a eolony
I I I ]
Commion Doctriqes Statutes of English statutes
Law of Equity General and subsidiary
” Application legislation on
specificd maliers
English Law
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By virtus of Nigerian’s experience as one time colonial
territory under British rule, English law forms a large portion of
Nigerian law. These laws include those enacted directly by the
Crown or her agents for Nigeria as a colonial territory some of
which were retained after Nigeria’s independence. The second
category is the English law received through the instrumentality of
our own local legislations after independence.

English Statutes made to Apply Directly to Nigeria

The geographical area known as Nigeria today was once a
colony and protectorate of Britain. A colony is a part of Her
Majesty’s dominions and therefore comes under the full legislative
authority of the British Parliament. In practice, however, the
British Parliament does not norivally legislate for parts of Her

.Majesty’s dominions outside the United Kingdom. Such

enactments as are occasionally made to apply directly to colonial
territories are those making uniform regulations on matters of
general concern throughout the British Empire.3 A protectorate, on
the other hand, is a country which is not within the British
dominions, but as regards its foreign relations, is under the
exclusive control of the King.* The exercise of jurisdiction in the
field of foreign affairs and relations is, under English law, within
the prerogative power of the Crown.” The British Crown could
legislate by Order-in-Council for any colony, protectorate or trust
territory under the Crown. The Foreign Jurisdiction Acts 1890 and
1913 and the Colonial Laws Validity Act 1865 gave this power to
the Crown.® In practice, however the Crown does not employ the

3 Bzejiofor, G. “Sources of Nigerian Law” in Okonkwo (ed.) Introduction to
Nigerian Law (London: Sweet & Maxwell, 1980) p.3.

* Sir Henry Jenkyns, British Rule and Jurisdiction Beyond the Seas (} 202) p.165
quoted in Nwabueze, B.O. A Constitutional History of Nigeria (London:
Longman, 1982) p.11

5 See the Foreign Jurisdiction Act 1843 and 1890,

* fbadapo v Lufthansa Airfines (1997)4 NWLR (Pt 498) 124.
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full amplitude of his power to legislate for the overseas territories.
The Crown nommally constitutes a machinery in the dependent
territory and invest it with legislative powers in respect of the
territory, though subject to varying decrees of imperial control.”
Nevertheless, the Crown almost always specifically reserves the
power to also legislate for the dependent territory concurrently
with the local legislature. When Nigeria was a dependent territory,
therefore, a number of laws were made for her by the local
legislature and the British Crown. In Joseph Ibidapo v Lufthansa
dirlines,*the Supreme Court affirmed the observation of the
President of the Court of Appeal in that case, that once an
enactment is extended to a colony or protectorate by an Order-in-
Council, that enactment to all intents and purposes becomes not
only patt and parcel of the law of the colony, but also self-
executing and requires no further legislative act to implement it.
W.hen Nigeria became independent in 1960, section 3(1) of the
Nigerian -(Constitution) Order-in-Council 1960 preserved and
protected existing laws, including such enactments, as if they were
made pursuant to the said Order. The 1963 Constitution, which
repealed the Nigerian Independence Act 1960, and the Nigerian
(Constitution) Order-in-Council 1960 preserved all existing laws
subject to the Constitution. Subsequent Nigerian Constitutions of
1979 and 1999 similarly preserved existing laws.” Tn Jbidapo v
Lufthansa Airlines” the Supreme Court held that from 1960 to
date, all the English laws, multilateral and bilateral agreements
concluded and extended to Nigeria, unless expressly repealed or
declared invalid by a Court of law or tribunal established by law
remain in force subject to the provisions of the prevailing Nigerial;
Constitution. Accordingly, the Carriage by Air (Colonies
Protectorates and Trust Territories) Order, 1953 through which the

? Bzejiofor, op.cit p.2

(19974 NWLR (Pt 498) 124 ,

? See sections 274 and 315 of the 1979 and 1999 Constitutions respectively
19 (1997)4 NWLR (Pt 498) 124 '
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Warsaw Convention Regulating International Carriage by Air was
made applicable to Nigeria, still subsists as an existing law.

The Received English Law

By received English law we mean those aspects of English
law that forms part of our corpus juris through the instrumentality
of our local enactments, as opposed to the English laws that
applied to Nigeria with their own force and vigour. Lagos became
a British colony in 1861." Ordinance No.3 of 1863 introduced
English law into the colony of Lagos. Subsequently, other local
legislations received English into various Regions and the Federal
Capital Territory.!! Section 45 of the Interpretation Acts,'? which
received English law into the Federal Capital Territory, for
instance, provides as follows:

8. 45(1) — Subject to the provisions of this section, and except in
so far as other provision is made by any Federal law, the
common law of England and the doctrines of equity, together
with the statutes of general application that were in force in
England on the 1st day of January, 1990, shall be in force in
Lagos and, in so far as they relate to any matter within the
exclusive legislative competence of the Federal legislature, shall
be in force elsewhere in the Federation.

. 2) Such Imperial laws shall be in force so far only as the
limits of the local jurisdiction and local circumstances
shall permit and subject to any Federal law.

tl Federal Tetritory — Law (Miscellaneous Provisions) Act 1964, 5.23
(originally known as Interpretation Act Cap. 89 S.28); Eastern Nigetia = High
Court Law Cap. 60 S.3; Western Nigeria — Law of England (Application)

Law, Cap 60 S.3, Western Nigeria Laws, 1959; Northern Nigeria — High Court
Law, Cap 49, N.N.L. 1963, s5.28, 29 and 35. '
HNow re-enacted as S.32 of the Interpretation Act Cap.192 Laws of the

Federation 1990,
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3) Far the purpose of facilitating the application of the said
imperial laws, they shall be read with such formal verbal
alterations not affecting the substance as to names
localities, courts, officers, petsons, moneys, p-:naltics’
and otherwise as may be necessary to render the same
applicable to the circumstances.

The reception provisions in the regional laws were similar to the
ai?ove. The only significant difference is that the Western Region
did fmt receive the Statutes of General Application, The Region
received only the common law and equity. In 1959, the
Go:vemment of the Western Region collated all English Sta’tutes
?chh they considered suitable for the Region and re-enacted then;
into laws of the Western Region.

Some of the reception provisions simply mentioned “the
common law” or “the doctrines of equity”™’® The question that ma
arise is whether some other brands of equity or common law mhe):t
thz}n the English common law or doctrines of equity were received
It is submitted that notwithstanding the omission of the words “012.'
Er%glan‘;ll” ;:1 relation to the commeon law or the doctrines of equity.
it is sti 1 i !
i Wﬂretr .;.:3 ;31;11{11:11011 law and the doctrines of equity of Englapd

Prof. Allot has suggested that «
Janu?ry 1900” applies not only to tt];:e C;Ltzgsdztt? o f':lt
application but also to the other classes of the received Bn 1?:1:1?21\#
— the common law and the doctrines of equity." This prEpOSition

has judicial support in the recent case of 4ro
vig
Government Council’® where Onnoghen, J .C.A.goiif‘;fi‘:ml]eigicrfg]

3 :
The High Coust Law, Cap 49, Northern Nigerian La
; . ’ w 1963, 5.28, 29 and 35
mentioned the received “ s i
equity”. ved common as “the common law”, and “the doctrines of
The Eastemn Nigeria High Court Law Cap. 61 (E.N '
simply “the doctrines of equity”. (E:NL. 1963) .15 mentioned
" New Essays in Afvican Law pp.55-61
1%(2001) 32 WRN 72
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judgment expressed the opinion that 1900 is the cut off date for
application of, inter alia, the common law and the statutes of
general application in force in England to Lagos. It is submiited
with due respect that the cut of date of 1st Janvary 1900 applies
only to the statutes of general application and not the common law
and equity, which are applied in their current form. This position
finds support in the fact that in Western Nigeria where the statutes
of general application were not received, the cut off-date of 1st
January 1900 was not mentioned. Furthermore, the phraseology of
the reception clauses, their punctuation ete, leaves no one in doubt
that the cut off date applies only to statutes of general application.

.The matter is even made clearer in section 28 of the Northern

Region High Court law, which lists all the three as follows: (a) the
common law; (b).the doctrines of equity, and (¢) the statutes of
general application which were in force in England on the st day
of January 1900.

In 1963, the Mid-Western Region was carved out of the
Western Region. Presently, we have 36 States carved out of the
former regions. The position is that when a state or region is
carved out of a region or another state, the new state or region will
by a transition device continue to apply the laws of the parent
region or state. In any case, some of the new states have made their
own High Court laws and other laws. However, the provisions of
these laws relating to the reception of English law are substantially
similar to the original reception clauses contained in the Regional
laws and the Interpretation Act. We shall now briefly examine
each category of the received English laws.

The Common Law
The term “common law” i8 used in different senses.
Professor Granville Williams'® has identified the following four
genses in which the term “common law” has been used. Originally,
it meant the law that was not local but common to the whole of

16 Williams, Granville Learning the Law (London: Stevens and Sons, 1982) p.25
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England. The phrase will also signify the law that is not the result
of legislation, that is, the law created by the custom of the people
and decisions of the judges. The phrase may also mean the law that
is not equity. It may also mean the legal system of countries that
have adopted the English law as opposed to countries that have
adopted the Roman law or the French law. In any case, it is in the
second sense that the phrase is used i the context of this. work.
Thus, by the term “common law of England” is meant the basic
law of .the land, which was developed by the old common law

courts out of the general and local customs prevailing among the.

various English communities in the eatly centuries.!” The courts of
common law before the passing of the Judicature Acts 1873-75,
were the three royal courts of King’s Bench, Common Pleas or
Common Bench, and Exchequer, which had emerged from the
King’s Council {Curia Regis) as separate courts by the end of the
thirteenth century.'® These courts were enjoined to apply the local
and general customs of the realm. When a particular custom is
applied to a given case, the principles of law established in that
case will be a precedent to a future court handling a case of similar
or the same facts. This process continued, and in the course of time
a body of law evolved through this process and is known as the
common law. It follows from the legislative supremacy of
Parliament that where common law and statute are i conflict, the
latter prevails. -

The common law has the following characteristics, The
common law is judge made law. It is not codified. Raiher its
principles are to be discovered in previous cases. For this reason,
the common law has been described as judge-made law. Judges do
not make law in the sense in which the legislators do. They do not
sit together to receive a bill, debate it and possibly pass it into law.
No. Judges are said to make law in the sense that they apply the

I” Bzejiofor, ap.eit p.7 :
1 philips, O.Hood 4 First Book of English Law(London: Sweet & Maxwell
1970) p.8 ) _ o ;
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Jaw to ever changing combination of facts and circumstances to
which the law has never been previously applied and in the course
of doing so, the judge must have to decide between two or more
possible interpretations of which the law might be capable. Also,
there may be a.gap or lacuna in the law which has to be filled by
the ‘judge. There may be a situation where there is no law
governing a situation. For instance, in the Nigerian case of Bello v
A.G. Opo" a person condemned for armed robbery whose appeal
was pending was executed by the Oyo State Government. The
Supreme Court, confronted with the absence of a remedy under the
Jaw, created one based on the principle of ibi jus ubi remedium.
The decision in such a case will stand as law for future cases on
similar facts. o :

4

It must be noted however that some principles of the - oy

common law are continunously being modified by statute.
Furthermore, some common law principles have been codified in
some States. For instance, pursuant to the provisions of the
Revised Edition (Laws of Anambra State of Nigeria) Edict 1986,
ihe laws of contract, tort and the principles of equity and trust were
codified. These codificd laws are now applied in the States carved
out of the old Anambra State — present -Anambra, and Enugu
States. ' :
Another characteristic -of the common law is that its
principles are highly rigid and technical. For instance, no action
could be brought in the royal courts unless a writ was first

obtained. A writ was 2 sealed document issued in the name of the .

king addressed to the defendant, stating briefly, the nature of

complaint against him e.g. trespass, debt, covenant etc.”! Bach writ

gave rise to “a form of action”. A form of action included, besides

1% (1986)12 $.C.I N

20 Edict No.27. Volume 3 of the Revised Laws of Anambra State contains the
codified laws of contract and tort. Volume 4 contains the codified laws of
equity and trust, SR

2 G3.C. Cheshire Stephen’s Commentaries on the Laws of England, 19th edn.
(London: Butterworth, 1928) pA42,
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.a particular writ for commencing the action, particular rule of

pleading and proof, a particular form of judgment and a particular
method of executing judgment. To bring an action t0 a common
law court, the case must fit into any existing writ, which is limited,
otherwise the plaintiff will have no remedy. Furthermore, if the
plaintiff brought the wrong form of action and was non-suited
before the jury had given their verdict, he could begin again at the
expense.of time and money; but if the verdict had been given, the
action was irretrievably lost.??

The Judicature Act of 1873-75 abolished the forms of
action. Since the abolition of-forms oft-action, a litigant is only
required merely to state the substance of his complaint without
necessarily calling it by the name it is known. If his complaint is
justiciable and could be remedied by law, 3 writ of summons is
issued for him againstahe defendant for the matter to go for trial 2

-Commion law remedies follow as of rights. Once a common
law right is shown to exist, there must be a remedy. There is no
discretion on the court whether or not to award the remedy once a
right has been proved.

The principal remedy of the common law is the award of
damages. There was no general remedy by which the courts could
compel the performance of acts, the fulfillment of obligations or
the prevention of wrongs.* Thus the machinery of the common
law was defective,

Another characteristic of the common law is that common
law rights are rights in rem - rights over or in relation to things. As
such common law rights are good against the whole world.

‘ . The common law was all in all rigid, technical, and
defective. This was partly due to lack of remedy, and partly &ue to
the method by which remedy could be obtained coupled with its

i: Philips, O.H. op.cit. p.10.
See the Nigerian Case of F.B.N. Lid. V Owie (1997)NWLR (Pt 484) 744

¥ Kiralfy, A.K.R. Potter’s Historical mtroduction to English an tmza‘ 3!.5- CA
Institutions 4th edn (London: Sweet & Maxwell Lttl, | 938) p.582
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defective machinery. In the end,.nany people with genuine injury
could not obtain redress in the common law courts. This situation
gave rise to the equity jurisdiction. '

Equity

The term “equity’® in the technical sense means a kind of
law developed by the Chancery Courts in England for the purpose
of mitigatitn of the hardship and injustice arising from the rigidity,
high technicality, and defects of the common law. By the end of

“the 13th century the kinds of available writs and their appropriate

forms of action had become fixed. For instance, there was no writ
of:tiust. A beneficiary had no remedy in the common law courts if
his trustee refused to fulfill his undertaking. Moreover, the
common law had very few remedies. Apart from the remedy of
restoring land of which plaintiff had been unlawfully deprived,
damages were almost their universal remedy. But there are many
cases in which an award of damages is very imperfect remedy even
if the damages are actually paid. The increasing complexity of
social and commercial life created an urgent need for new

" remedies.”’ The common law was also unnecessarily concerned

with form. For instance, the commein'law courts, in a case of
mortgage, hold a borrower strictly to his bargain; and, if the money
was not ready exactly on the day it is due, it treated the mortgaged
property as forfeited. Furthermore, the machinery of the common
law was inadequate to enable them to enforce judgment by the
effective method of personal constraint. o
Quite natyrally, the discontented suitors petitioned the King
in great numbers, alleging that their grievances were unredressed,
and praying the King of his “grace and charity” to afford them
relief,2® The King’s Council gradually got into the habit of handing
over such petitions to the Chancellor, who as an ecclesiastic and

% Philips, O.H. ap.cit. p.11
¥ Cheshire, G.C. op.cif. pA44

B R




2 Cheshire, G.C. op.cit. pp. 49-50.
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the keeper of the King’s conscience would be peculiarly able to
advise the king as to matters of ‘grace’ and ‘charity’. The
?hancellor acted on the petitions based on conscience, fairness and
justice. The medieval Chancellor was peculiarly well fitted to
relieve hard cases: he was always an ecclesiastic, generally a
bishop, and leamed in the civil and canon law, The Chancellor
could give or withhold relief, not according to any precedent, but
af;cordlng to the effect produced on his own individual sense of
n.ght and wrong by the merits of the particular case before him, as
viewed in the light of his innate ideas, prompted by morality,
honesty, conscience or knowledge of good and evil.?’

. The King, through his Chancellor, eventually set up a
special court, the Court of Chancery, to deal with these petitions.
Fmrp the decisions of the Chancery Courts arose a body- of
equitable principles supplementing the deficiencies of the common

. law. The reliance on chancery precedents arid practice led to the

{onnaticm of equitable doctrine as definite or rigid as the common
aw.

. The Chancery Courts did not only recognize new causes of
action but also created new remedies. The law of “irust was a
creation of the Chancellor. The Chancellor also developed the
concept of equity of redemption by which the Chancellors
compelled the mortgagee (lender) to release the property at any

4y . . . . .
_.rcasor%gablé time, on being paid the principal, interest to date and
. FOStS' In relation to bonds or sealed acknowledgements of
gindebtedness, where it was usually stipulated that the bond should

be cancelled on payment of double the amount d

. ite, the
Chefnccllors_qestal.)llshcd the principle that relief should be ’givcn
against all penalties i.e. punishments, as distinct from making good
the real loss. "

7 Hanbury, H.G Modern Baquity: The Principles of Equity (Lo .
“Gons Lid. 1962) p, ‘ of Equity (London: Stevens &

(1)

Sources of Nigerian Law _ 61

In circumstances where the remedy of part-performance
will be found inadequate equity adopted the remedy of specific
performance, which will order a party to specifically perform his
bargain. Other remedies of equity are injunction, rectification and
rescission. .

In Adenuga & Ors v Odumery & Ors”’ Karibi-Whiyte,
1.8.C. defined an injunction as an equitable arder restraining the
person to whom it is directed from doing the things specified in the :
order or requiring in exceptional situations the performance of a
specified act. An injunction could be mandatory, prohibitive,
interim, interlocutory or perpetual. A mandatory injunction
compels the doing of an act while a prohibitive injunction restrains
the doing of things. An interim injunctionso is normally granted for
a short period to preserve the status quo or the subject matter of
litigation until a named date or until further order or until an
application on notice could be heard. An interlocutory injunction,
on the other hand, means an injunction granted after hearing both
parties, and made to last till the fimal determination of the main
case and the purpose is to protect a plaintiff against injury by
violation of his right for which he could not be adequately
compensated in damages recoverable in the action if the case is
resolved in his favour.”! A perpetual injunction is a final relief
granted as part of the final judgment of the court. Rectification of a
written document will be ordered if the parties were in agreement
on the terms of their contract but by mistake wrote them down
wrongly. Where a contract was induced by innocent or fraudulent
misrepresentation, the party who has been misled may rescind the
contract either by his own act or by bringing an action for
rescission. '

(2001) 5 NSCQR 148 at 160
3 Dykirade Lid v Omnia Nig. Lid. (2000)3 NSIQR 155; Obeya Memorial
Specialist Hospiial & Anorv A.G. Federation & Anor (1987)2 NSCC 961.

N Kotoye v CBN (2000) 16 WRN 71
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While the common law remedies follow as of right where
a plaintiff has established his case, equitable remedies are
discretionary, in that the court has a discretion to exercise, whether
to award a particular remedy or not.

The common law acts in rem while equity-acts in
personam. In ordinary civil actions at common law execution may
be by putting the plaintiff in possession of the land to which he had
been adjudged entitled, or if the judgment was for damages, he
might sell so much of the defendant’s property as would make up
the award. In either case, the execution was against the property of
the defendant. But the Chancellor, although he often brought
pressure to bear on the defendant, normally enforced conformity to
his decrees by imprisoning a recalcitrant defendant for contempt.
Thus the execution was not against the defendant’s property but
against his person. This is .he meaning of the maxim ‘Bquity acts
I personam’. Strict application of this principle allowed the court
of Chancery to deal with matters that arise outside the area of
common law jurisdiction.*

Equity is not a self-sufficient system but presupposes the
existence of the common law. As observed by Hood Philips,” “If
all Equity were abolished we should still have a coherent though
inequitable commeon law, but if the common law were abolished
‘we should be left with a number of unrelated principles suspended
in mid-air”,

Equity does not only supplement the common law but
overrides it in case of conflict. It has not always been so, Equity
and Fh_e common law had for sometime been engulfed in rivalry.
Wheéresa: party had insisted on pursuing his legal rights in a
commpnlaw court; the Chancellor, where appropriate, would grant
an '-;ggfg}&i-}mctipn’ against him, forbidding him to proceed with his
cominon-law action, and if he disobeyed, would put him in prison.
Such a state of affairs led to bitter quarrel between the comimon

%2 Cheshire, G.C. op.cit. p.48,
2 op.cit. p.11
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faw courts and the chancery at the beginning of the 17th century
when Sir Edward Coke was the Chief Justice of the Common Pleas
and Lord Ellesmere, the Chancellor. In the Ear! of Oxford case
(1615) King James I resolved the dispute in favour of -the
Chancery. The Judicature Act of 1873-75, reaffirmed this position.
The Judicature Act abolished the competing jurisdictions and
merged them. Since the Judicature Acts of 1873-75, which
brought about the fusion of law and equity, there had been an
amalgam of the superior courts in England into one Supreme Court
of Judicature. The Courts of King’s Bench, Exchequer, and
Common Pleas, and the Court of Chancery, together with the Court
of Exchequer Chamber, and the Court of Appeal in Chancery, were
all replaced by the Supreme Court. The Supreme Court, consisting
of the Court of Appeal and the High Court (with five divisions, but
iater three divisions), was directed to administer both law and
equity.

Though equity will override the commeon law when both
are in conflict, equity has not come to displace the common law
but to rectify its imperfection. Kayode Eso JSC has pertinently
observed that though it has always been a ‘catechism’ that whete
law and equity are in conflict, equity prevails, there have always
been limits to the rule. The clause enacting that the rules of equity
shall prevail was not intended to sweep away altogether the -
principles of the common law.** In Trans Bridge Company Ltd v
Survey International Ltd* the promoters of the Appellant
Company had entered into negotiations with the Respondent for
the purchase of a piece of property before the Appellant. company
was incorporated. Facts showed that although both parties agreed
on the terms of the contract, the contract was not fully concluded
owing to delay on the part of the promoters of Appellant company
and the offer therefore lapsed. Thercafter, further negotiattons

¥ Trans Bridge Company Ltd. V Survey International Ltd (1986)4 NWLR (Pt

37)576 J.C.
% Ibid
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continued but the Respondent had then changed its mind about the
sale. Upon formation, the Appellant Company sought to enforce
the agreement relying on the principles of equity. The trial court
found that there was a valid contract capable of being enforced by
the al?pellant company. The Court of Appeal, however, reversed
the trial court’s judgment. The Appellant appealed to the Supreme
Court. In unanimously dismissing the appeal, the Supreme Court
held that a company cannot be bound by, or seck to ratify a
contract entered into on its behalf before it was incorporated, either
under the principles of the common law or the doctrines of equity.
The Court observed that the legal right in a contractual obligation
cannot be abolished by equity, neither can equity create a legal or
contractual right where none exists. Kayode Eso JSC, who read the
leacing judgment said:

Upon what facts then will equity be invoked in this case?

Surely equity should not be treated as a tyrannous

phenomenon threatening the law. It does not exist in

vaccuo or supposedly t0 roam about pouring water on

the fire of the law. Equity is not a warlord, determined to

do battle with the law. It is part of a legal systemn, which

has been mixed with the law, and the admixture is for

the purpose of achieving justice.®

Equity does not imply arbitrariness on the part of the judge.
It does not mean that judges can dispense with the law and decide
cases based on their intuitive sense of right and wrong. This point
was borne out by the decision of the Court of Appeal in Dr. M.T' 4
Liman v Alhaji Shehu Mohammed® The facts of the case a;e.as's
follows. The appellant had sometime in 1979, sold a plot of land to
the respondent for N7000.00, and aftcr payment handed over to the
respondent the receipt for the payment and the letter of allocation
The respondent subsequently collected a certificate of occupancj;

36 at p. 597
¥ ¢1999)9 NWLR (Pt 617) 116
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" in respect of the land. In 1981 there was a riot in Kano resulting in

the Ministry of Lands and Survey building being burnt. The
Ministry subsequently called on members of the public who had
certificates of occupancy yet to be collected to come forward for
re-certification of their documents. The appellant took advantage
of this situation and, on the pretext that the certificate of occupancy -
in respect of the land in question had not been issued, applied for a
re-certification and another certificate of occupancy was issued to
him. The appellant instituted an action in the High Court of Kano
State claiming declaration of tifle to the land and damages. The
respondent counterclaimed for damages. At the conclusion of trial,
the trial court dismissed the appellant’s claim. However, without
considering the respondent’s counterclaim for damages, the trial
court granted an order of specific performance in favour of the
respondent, which relief the respondent did not ¢ aim. The
appellant having appealed unsuccessfully against the decision to
the Court of Appeal further appealed to the Supreme Court. In ~
allowing the appeal and ordering a retrial, the Supreme Court held,
inter alia, as follows. Although, it is true that the court of law is
also a court of equity, that is only to the extent that a modern court
generally can exercise and award both legal and equitable reliefs,
but in no other sense. Thus that statement of law, which facilitates
the administration of justice in one court, based on law and eguity
does not enable the very same court to arbitrarily exercise its legal
and equitable jurisdiction. Being a court established under one
statute, those two jurisdictions remain inviolate and
compartmentalized and can only be exercised where the existing
rules and practice of law and equity so permit, but not otherwise.
The legal and equitable jurisdictions of a court do not permit the
court to act on grounds of sympathy or arbitrariness, no matter the
compelling circumstances. In other words, there is no third arm of
jurisdiction (outside law and equity), which permits the court to act
on the basis of sentiment. “Sentiment or passion”, the Supreme
Court went on, “is an ever present element in human minds, but
law is an embodiment of justice and fairness”. Law is invariably

e
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fhvorced from' element of passion. Consequently, the adjudication
in the competing interests of the parties in litigation must be left
unmuddled by the element of passion. Thus, the order of specific
gzrt;zrg?;wg, lw.hen it v;as not asked for, based on the sentiment to
stantial justice ies i i 1
o ubstanta a][ stice 1 :;?ai? the parties is legally 1ndefen31ble
Thus, equity has not abolished the law. It i I
the law in part where the law is defective. The receita I:I:?gr;;l.?at:lo;lagg
of FDB Financial Services Ltd. & 6 Ors v Ambassador 0.0
;elildeso:e‘a & two ot}:ef'sgs provides a good example of cases wh;eré
Ine ﬁrmclples of equity were properly invoked to prevent injustice.
that case, the respondents entered into an agreement in which
th?. 1:csp0n.dents (plaintiffs) fixed two sets of money each worth N2
million with the appellants whereby the latter, in particular the 1st
app'ellant, a finance house, was to mold the money until a fixed
period a.nd‘thercaﬁer on the date of maturity turn over the said sum
to.ge-ther with the accrued interest to the respondents, The first N2
million was to mature on 9th August, 1993. Hov;'evcr on 3rd
August, 19?3, before the maturity of the invesnn;nt th
respondents jnstituted an action at the High Court claimin a’ ai s:
f{h}feapigeg]illan(t:s zrt refund ;g tlf‘il;alaN4 million investment andginf;erlg.st
ourt enter: 1 judgme inti ‘
or‘dgred tlile .appellants to dcpos.ii;l 2 %glrtitgegolr)agllf cﬁingfftrs 3133
million within 3 days in the High Court. On appeal to ﬁe C Orrt £
Appeal, the Court of Appeal noted that the action OF tl?
regpopdents was pre-mature because the condition c? t te
bringing the action was that the investment must havep:zc:u eelzl Ig
any case, the Court noted that the action was taken oat ; .3rd
August, 1993. To strike it out in the year 2000 would . tzn h
aggneved plaintiffs will be caught by time bar in Stan:t?an E’?rt 1?1
action and consequently, the defendants/appellatitr;g awofjd

appropriate the sums which the plaintiffs/re ;
Court of Appeal therefore dismissed the apngtlj.ndent favested. The

3% (2000)8 NWLR (Pt 668)170 C.A.
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Aderemi J.C.A, pertinently, observed:
The case in my view provides such occasions when

equity wades in to water down the harshness of the law.
Indeed equity is a correction of the law in the part where
it is defective. Equity, as it were favours true equality
both of rights and labilities dividing the burden and the
benefits in equal shares. Equity always inclines itself to
conscience, reason and good faith and it implies 2
system of law imposed for just regulation of mutual

 rights and duties of man in a civilized society... It does
not envisage sharp practice and undue advantage of a
situation and a refusal to honour reciprocal liability
arising therefrom... It is because equity frowns at the
unconscionable use of a pexson’s rights that it generally
acts on conscience ...>"

Statutes Of General Application

The statutes through which English laws were received in-
Bastern and Northern Nigeria and the Federal Capital territory of
Lagos (now Abuja) provided, inter alia, for the application of the
“statutes of general application that were in force in England on
the 1st day of January, 1900.” It has earlier been mentioned that
this category of the received English Jaw was not received 1 the
old Western Region (including the then Bendel State) because the
Western Regional Government in 1959 re-enacted English statutes
which they considered applicable to the Region into Western
regional laws.

The reception statutes made no attempt to identify the
particular topics on which English statutes are being received. It
has therefore not been easy to find out the statutes within this
category. For ease of analysis, the reception provisions will be split
and considered under the following three headings: ‘statute’; ‘of

¥ at182-3 _ .
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General Application’; ‘that were in force in England on the 1st day
of Jannary, 1900°%
‘Statute’

The important point here is that a whole statute or a part of
a statute may be received. In R. v Coker*! it was held that whilst
most of the English Libel Act 1843 generally called Lord
Campbell’s Act had ceased to be part of Nigerian law, having been
incorporated into the Nigerian Criminal Code, Section 6 of the Act
* which was not so incorporated into the Criminal Code still applied
to Nigeria as a statute of general application. In Gregory Obi Ude v
Clement Nwara® ihe Supreme Court held that where a local
legislation does not go far enough on an issue, the.court may and
ought to fill the gap from applicable English law.

‘Of General Applicaiion’

Perhaps, the greatest difficulty with regard to this category
of the received English law is to ascertain whether a statute is of
general application in England. In 4.G. v John Holt Ltd® counsel
had suggested that the phrase “of peneral application” should mean
that the statute should be generally applied to all the colonies. The
Coutt rightly rejected this proposition. It would have been
preposterous to accept such a proposition. This is because a statute
which had never been applied in all the colonies would have
become altogether inapplicable to any colony since it cannot be

40 This Approach was adopted by Park, A.E.W. Sources of Nigerian Law
(London: Sweet & Maxwell, 1963) p.24. Adopting a similar approach Niki
Tobi JCA in Felix Olajumo Lawal v Edmund A.E. Ejidike & Anor (1997)2
NWLR (Pt 487)319 C.A., said: The courls are expected to consider and appl
a number of tests in the light of the circumstances of each case, The major g
ones are the “general applicarion” test, the “nature of statute™ test, the in force
“in England date” test, the “Limits of local jurisdiction” test and t’he “formal

verbal alterations” test. The above tests cover the three subsections of
section 45 of the Interpretation Act.

4 (1927)8 N.LR. 7

42 (1993)2 NWLR (Pt 278) 638

3 (1940) A.C. 23]
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shown that it is generally applicable in all colonies. Another
proposed test which was equally rejected is that of Webber J., who
held in Re-estate of Sholu® that for a statute to be of general
application it must apply throughout the United Kingdom. On this
premise, his Lordship held that the Land Transfer Act of 1891,
which is restricted in its application to England and did not extend
to Scotland or Treland, could not be considered to be a statute of
general application. England is a smaller unit than the United
Kingdom. The latter is a parliamentary vnion that supplies England
with her legislature, and which is the state for international and
most constitutional matters and is made up of England, Wales,
Ireland and Scotland. In any case, none of the reception provisions
mentioned the United Kingdom but England. The West African
Court of Appeal in Young and Another v Abina and others®® held
that the Sholu case wrongly decided and accepted a statute that

applied only to England as a statute of general application.

The search for an appropriate test continued. In Re Public
Lands Ordinance, Lawani Bole, Claimant — Ex parte Joseph the
Court said:

No definition has been attempted of what is a statute of

general application within the meaning of section 14,

and each case has to be decided on the merits of the

patticular statute sought to be enforced. Two preliminary

questions can, however, be put by way of a rough, but

not infallible test, viz: '

(1) By what courts is the statute applied in

England? And .
(2) To what class of the community in England does it

apply?

*

*(1932)11 NLR 37 His Lordship reached the same conclusion in Chief Young
. Dede v Afvican Association (1910} NLR.
(194(h6 WACA 180
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If, on the 1st January, 1900, an Act of Parliament were

applied by all civil and criminal courts, as the case may

be, to all classes of the community, there is a strong

likelihood that it is in force within the jurisdiction. If, on

the other hand, it were applied only by certain courts

(e.g. a statute regulating a particular trade), the

probability is that it would not be held to be locally

~ applicable.

This passage was adopted and quoted with a&aproval by Osborne
CJ. in Attorney-General v John Holt and Co.*® Ever since Osbormne
CJ. adopted this passage, it has been approved in several
subsequent cases. And so far, a better test has not been
propounded. In Braithwaite and Anor v Folarin® the West African
Court of Appeal held that the Fraudulent Conveyances Act 1571 is
a statute of general application in that it applies generally to
ordinary affairs and dealings of men without any qualification or
specialty restricting its application. In Young and Another v Abina
and Others™ the West African Court of Appeal held that the Land
Transfer Act of 1897 which applied generally to all estates of
persons dying after 1st Janvary 1898 in England, is a statute of
general application. In Zawal v Your_:an49 the Federal Supreme
Court held that the Fatal Accidents Acts 1846 were statutes of
general application because they applied to all classes of the
community.

In a number of cases, some statutes have been Judicially
accepted or rejected as a statute of general application without the
court going into the principle on which the decision is based. In
Gregory Obi Ude v Clement Nwara™ the Supreme Court held,
obiter, that the Leases Act of 1845 and the Conveyancing Acts of

* Unreported judgment delivered on 26th January, 1910 45(1910) NLR |
47(1938)4 W.A.C.A. 76

 (1940)6 WACA 180

47 (1961)1 Al NLR 245

50 (1993)2 NWLR (Pt 278) p.638
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1881 and 1892, are applicable in the States which have been
carved ‘out of the former Eastern Region of Nigeria as statutes of
general application. No attempt was made to explain the grounds
on which the assertion was based. In Chief Adam v Duke

-Webber J., held that the Chancery Procedure Act 1852 applies to

Nigeria as a statute of general application. Although Webber J. did
not make reference to the test of Osbome C.J. in 4.G. v John
Holt" it has been contended by a learned writer> that he relied on
the applicability of the statutes to all the courts in England test.
Unfortunately, Webber J. in the instant case applied a statute that
was already repealed in England in 1883. The decision was thus

given per incuriam. :

The test adopted by Osbome C.J. in. the John Holt case
though sound and useful has its own pitfalls. The test has been
criticized by Park as urmecessarily restrictive and -if strictly
adhered to, would have excluded some statutes that were
subsequently held to be statutes of general applicat:ion.“ Thus in
Ribeiro v Chahin,® the West African Court of Appeal held that
sections 210-212 of the English Commaqn Law Procedure Act
1852, a statute regulating procedure which applied only in he
common law courts, was applicable in Ghana as a statute of
general application. The court also held in IGP v Kamara®® that the
Summary Jurisdiction Act, 1848 that applied only to Magistrate’s
Court in England, is a state of general application. .

On the question of applicability to all classes of the
community, an English statute may directly apply to a particular
class of persons and yet be held to be a statute of general

*1(1927)8 NLR 88

*2(1910)2 NLR 1 _ ‘ ‘

** Tobi, Niki Sources of Nigerian Law (Lagos: MIJ Professional Publishers Litd,
1996) p.48

4 Park,)}:. E.W. The Sources of Nigerian Law (Lagos: African University Press,
1963) p.26.

% (1954)14 WACA 476

% (1934)2 WACA 185



72 " Modern Nigertan Legal System

application in Nigeria. Thus in Labinjoh v Abake’’ a decision of
the Full Court relating to the Infants Relief Act 1874, the statute
did not apply to all classes of the English community, but only te
infants though in their selective dealings with the rest of the
community, but it was accepted as a statute of general application.
In the llght of the above shortcomings of the test adopted
by Osbome C.J. in the John Holts case, A.E.W. Park has proposed

the modification of the test. The learned author suggested that a -

statute qualifies if it applies either to all classes of the community
or to all members of any one or more classes, and if the statute is
generally applied geographically throughout England.*® This is a
sound proposition aimed at rectifying the defects in the Osbome,
C.J.’s test. In any case, the test has not been expressly approved
Jud.lclally

*That Were in Force in England on the 1st Day of January
1900.’

In Felix Ola;umo Lawal v Edmund A. Eﬂd:!ce” Niki Tobi
JCA said that for a statute to be applicable it must be one of
‘general apphcatmn in England on the st day of January 1900, and
not merely a pre- 1st January 1900 English statute. In other words,
a statute which is enacted in England before January 1900 but was
repealed before January 1900 does not qualify for application as a
statute of general application. So also a statute Wthh was enacted
after the 1st day of January 1500. In Clark and Anor v the State®
the Court of Appeal held that the British Compames Actof 1948 is

- not a statute of general application because it was not enacted on or

before 1st January 1900. But what is the position where a statute
was in force in England on the 1st day of January, 1900 but

57 (1924)5 N.L.R. 33

% park op.cit. p.68

% (1997)2 NWLR Pt 487) 319 C.A.
% (1986)4 NWLR (pt 35)381
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subsequently repealed in England after that date. Opinions are -
divided on the matter, A.E.W. Park® has expressed the view that
the fact that a statute, which has been found suitable, was
subsequently repealed in England by an English statute has no
effect upon its continued operation in Nigeria. He supported his
contention wnth the case of Young v Abina®™ where the West
African Court of Appeal in 1940 held applicable in Nigeria, the
Land Transfer Act, 1897 which was repealed in England in 1925.
On thé other hand, Niki, Tobi J.C.A. (as he then was) has
expressed the opinion, judicially and juridically, that an otherwise
applicable statute ceases to be so applicable if it is subsequently
repealed in England. In his book, Sourceés of N:genan Law,® the
erudite Justice of the Court of Appeal said:

Could the legislature have intended Nigeria to make use

of English statutes which have been repealed in

England? A statute which has been repealed has no life.

The law assumes from the date of repeal that it has no

statutory life. Therefore, it will be absurd to hold that a

repealed English statute will continue o operate in a

former colony mercly because of the technical

phraseology of a so-called reception clause which was.

the direct and exclusive production of the colonialists.
In Lawal v Ejidike & Anor,* his Lordship (Niki Tobi,
J.C.A. as he then was) said:

It is common knowledge that some of the so-callcd

statutes of general application in England have been

either abrogated or abolished. In such situation, it will be

ridiculous for courts in Nigeria to enforce such statutes

in the name and style of statutes of general application

Op it p.29
82 (1940)6 W.A.C.A. 180
6 {Lagos: M.LJ. Professional Publighes Lid., 1996) p.5l
4 (1997)2 NWLR (pt. 487) 317 C.A.
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on the ist day of January 1900 (sic). With the death of

the statute in England, there will be no legal tests for its

continuous application in Nigeria.
This opinion is no doubt an obiter since the ‘question of the
continued application of a statute of general application that was
subsequently repealed in England was not in issue in that case.
While one agrees with Justice Tobi that the situation is quite
ridiculous, sad and embarrassing, it is submitted with i'espcct that
the opinion of Park is preferablé. First, it is manifestly in accord
with the plain words of the law. Secondly, it has received judicial
approval. In the ‘third place, the opinion of Justice Tobi, if
accepted, will lead to great inconvenience. It. will mean that to
apply dny statute of general application in any court in Nigeria, one
has to undertake ths time-wasting and difficult task of enqtiiring
- whether the particular statute has not been repealed in England.

.“The Nature and Matter of the Stafute’ _ | -

This test was recognized by the West Afiican Court of
Appeal in Young and Anor v Abina & Ors® and the Court of
-Appeal in Onagoruwa v IGP® In the latter case, the Court of
Appeal said: S :

The determination of a statuté as ope of general
application will depend -upon the matter and general
content of the particular statute vis-a-vis itg contexfual
application. If from the nature of the statute it is not
Capable of general application vis-d-vis  the
circumstances of the case, the statute cannot be held to
be one of general application. In determining the nature
of the statute test, the court must examine the generality
of the wordings of the particular statute.

5 (1940)6 WACA 180
¢ (1991)5 NWLR (Pt 193)593 C.A.
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The Court of Appeal in that case held that the Banker’s Books
Evidence Act, 1879 is a statute of general application. In the Young
case, the ' West African Court of Appeal said “... it seems to us that
the. words of general application” are used with reference to the
matter of the statutes and not only geographically”.

“As the Limits of Local Jurisdiction and Local Circumstances

will Permit.” _ . _
This is not g test for determining whether a statute is of

general -application ;but a qualification to, or condition for, the
“application of statutes found to be of general application. Thus a

statute, which has peen_found to be .of feneral application in
England, can only-be apified inNigeria “so far.only as the limits
of.locdl jurisdiction pnd local cireumstapces permit”. The meaning
of the phrase “the lizhits of local jurisclliction”"cannot be stated with
much confidence. Prk suggested that it may be that when Nigeria

_was a depen_dent tgmitory it was a reference to the supposed
incompetence of a/dependent legislature to enact laws having
t

extra-territorial effect, so that an Act of the United Kingdom
Pirliament incorporhted into Nigerian law by an enactment of a
dependent legislature could enly apply to persons and situations
within Nigeria,'and fot elsewhere in the world. Now that Nigeria is”

~ independent, there is no longer a jurisdictional limit of that sorty 1

* The second #rm of the provision i.e. as the limits of local™
circumstances will permit, recognizes the fact that environmental

variables may make a statute enacted for a given environment "

unsuitable for another. On this premise, Brett, F.J. in Lawal and
others v Younan and others® said: ~ :

~ [ think the ¢ourt would be free to hold that locai ﬂn

" -
Kt >

-circumstancesi' did not permit a statute to be in force if.it

p
& Park op.citp.30 [
1061 A NLE 745 |
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produced results which were manifestly unreasonable or
contrary to the intention of the statute.*

Statute to be Read with Formal Verbal Alteration
' The import of this provision is clear, The statutes of general
application were enacted for a different country and theréfore

could only be applied to another country, mutatis mutandis in the
names of offices, institutions, localities etc.

English Statutes And Subsidiary Legislations On Specified
' Matters ' ,
* The fourth and last class of received English law is statutes
and subsidiary legislations received by reference to their subject

- matter. Where such reception has been made, it operates in

relation to the subject matter concerned as a source additional to
the three other types of received English law. For example, in the
law relating to probate (i.e. wills) in all states except in the three
former Western States and Bendel State, the three types of
received English Law already’discussed apply. But in addition
English Law ai_ld practice governing the jurisdiction of the Higli
Court in probate cases and proceedings have also been received in
these States.”® The reception of English subsidiary legislation is
usually in the area of rules of court. For example, Order VII, Rule
36 of the Supreme Court Rules 1961 provides with respect tc; civil
appeals that where no other provision is made by the Supreme
Court Rules, the rules of procedure and practice “for the time being
in force” in the Court of Appeal in England are to apply.”!

This topic cannot be concluded withoyt asking the
question, why do we still apply in Nigeria statutes of general

 Ibid atp.257
70 Ezejiofor op cit
™ Ibid

-
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application in force in England more than forty years afier
Nigeria’s independence? Why can’t the legislative houses in
Nigeria collate the statutes they consider necessary for Nigeria and
enact them into Nigenan? Kutigi, J.S.C. shares much the same
view.\In Afrotech Technical Services Nigerian Limited v M.TA. &
Sons Ltd, his Lordship said:

" It is noteworthy to observe here nmow that the Act,

hitherto a received English statute of general application

in Kaduna State, has since been Nigerianised vide the

Sale of Goods Edict No. 15 of 1990. This is as it should

be. All such laws should be Nigerianised as soon as

. ‘possible to enable us know what laws actually govern us

. without having to travel all the way to England for the

purpose.”

Nigerian Legislation
Legislation is the most important source of law, It is largely
through legislation that law performs its function as an instrument
of social, economic and political change. Legislation also has
serious impact on other sources of law. Legislation can restrict or
expand other sources of law. It can modify or repeal existing laws.

It can also revive a repealed law. [t is the only source of law whose.
tules prima facie apply to all matters within the jurisdiction, and to .

all persons, whatever their tribe, nationality or race.
' Nigerian legislation consists of the Nigerian Constitution,
Ordinances, = Acts, Laws, Decrees, Edicts and Subsidiary

Legislations. The Nigerian Constitution is the fundamental law of -

the land by reference to which the constitutionality of other laws is
tested. Ordinances are laws passed by the Nigerian central
legislature before 1st October, 1954. When federalism was
introduced in Nigeria in 1954, the enactments of the central
legislature retained the name, “ordinances”, while those of the

L3

2 9000315 NWLR (Pt 692)730 S.C.
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regional legislatures were designated “laws”. On attainment of
independence in 1960, the laws of the Federal Government were
re-named TActs” while those of the regichs continued to be
mfened to as “laws”. Presently, laws of the Federal Government
stll retain the nomenclature, “Acts”, while laws of the vaiious
states are called “laws?”. On the intervention of the military ih
Nigerian ‘political life, enactments made by the Federal Military
Government became known as “Decrees” while laws made by

. State Military Governors or Administrators are known as “Edicts.”

The Ordinances, Acts, Laws, Decrees-and Edicts are known as
statutes. ' ’ ] '

-~ Another category of Nigerian legislations is suiasidiary or
delegated legislations. Subsidiary or delegated legislations are laws
enacted in the exercise of powers given by a‘primary law makin:g
body. It includes rules, orders, and regulations mage by Ministers

Commissioners etc. Subordinate legislitions include bye-laws. Bj;

- laws are made by local authorities, and public corporations.”

’

History of Nigerian Legislation_ .
. From Ist January, 1900 the Southern (exclud;
portion of the River Niger formerly under the cénuﬂ;lg;'nt%elﬁggg
Niger Company was amalgamated with ‘the Nigef Coast
Pr’otecftorate,‘ and became known as the Protectorate of Southern
Nigeria. The Charter of the Royal Niger Company was abolished
A Pp_gh (_Sommlssloner was appointed for the administration of tht;
temto_ry. As High Commissioner of the Protectorate of Southern
Nigerid, the incumbent was empowered to legislate b
proclamation. Similarly, in 1900, after the. revocation of thy'
Ghzsrter of the Royal Niger Company, Lord Lugard was anpoi eg
a High Commissioner for the Protector o
pawer to legislate by proclamation,
Northern and Southern Ni

political and admitistrative entity in 1914, In consequence, the
. _ X

—

73 Lo oo
G LE. Administ. . -
amner, I.F. Administrative Laz_}vL(Lond.()n. Butterworths, 1985) p.53

ate of Northern Nigeria with -

geria were amalgamated into one .
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- of the country on the introduction of the federal ptinciple. The -

Sources of Nigerian Law 79

legal systemn of the two units were amaigamated and in 1916 all the
pre-existing emactments in the respective units were brought
together, revised and re-enacted as “ordinances”. A legislative

body, the Nigerian Council, was also set up for the whole country

in 1916, Tn 1923, the first edition of the laws of Nigeria was
prepared and enacted. The second edition, which was in twelve
volumes, came into being in 1948. :

 The Federal principle was introduced in Nigeria in 1954.
From 1st October 1954 Nigeria became a federation of three
Regions. Federalism involves the distribution of power between
the centrtal govertiment and the federating units. The following
scheme for distributidh’of power between the Federal Government
and the Regions was ordained by the 1954 Constitution. There wag

an exclusive legislative list in respect of which only the Federal:

Government had poWers to make law. ‘There was also the

concurrent legislative list. Both the Federal and the Regional:

Goveriments had powers to make law on any item on the
concurrent list. However, wheére any regional law is in conflict or
inconsistent with the law of the Federal Government, the Regional
law will become void to the extent of the inconsistency. Mattexs

* outside the concurrent and the exclusive lists were residual matters

in respect of which only the Regional Governments had powers to
make law. For the Federal Capital Territory of Lagos, the Federal
Government was empowered to legislate on a]l matters. Nigeria
became a federation by disaggregation — federation from a unitary
structure, It therefore became necessary to distribute existing laws

foHowing arrangement for the distribution, of existing laws were

adopted when the federal system was adopted.
@ All existing laws were deemed to have been enacted

by the Federal legislature in so far as they relate to
matters within its exclusive legislative competence
" or in so far as they relate to Lagos.
- (i)  All existing laws relating to " matters within the

concurrent legislative list were deemed, to have been
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enacted by the Regional legislatures, except in so
far as the Governor-General may have otherwise
declared.
(ii1)  All exist laws relating to matters outside the
. exclusive and concurrent legislative lists were

deemed to have been enacted by the regional
legislature,” .

The federal laws retained the name “Ordinances” while regional
laws were called “laws”. In 1958, the Federal Government enacted
a revised and new set of laws of the Federation in twelve volumes,

cor{sisting of 224 chapters of ordinances, numerous subsidiary
lchslations, some imperial statutes and orders-in-council.”® The
enactments were designated as Laws of the Federation of Nigeria
and Lagos. The Wesiern Region followed suit in 1959 when it
enacted the Laws of Western Nigeria. The seven volumes of Laws

of Western Nigeria contain all the laws enacted or deemed to have

been enacted by the Western Regional Legislature on or before
Jarnuary 313 195?. The edition also contains subsidiary legislation
as well as imperial statutes, Orders-in-Council and Letters Patént,

- applicable to the Region. When the Mid-Western Region was

carved out of the former Western Region, i 1 it
Laws of Western Region.™ glon, 1n 1963, it adopted the

Under the Nigeria (Constitution) Order-in-Council 1960
(8.1) all Ordinances dealing with matters within the exclusive
legislative competence of the Federal Legislature were deemed to
be enactments of the Federal Legislature and, in general, all
Ordinances within the legislative competence of the Repional
Legislature were °deemed Regional Laws, Pursuant tf the

. Designation of Ordinances Act 1961 (which was made

retrospective to 1960), all Ordinances enacted by the Federal

5.

M . Y
Nwabueze, B.O. The Machinery of Justice in Nigerig p.1 .
Ezejiofor, op.cit, p.9. = #e7ia p-12 quoted in
7% Tobi, Niki op.cit. p.60. _
76 Mid-Western Region (Transitional Provisions) Act No. 19 of 1963

-

-
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Legislature within its legislative competence became known as
*Acts’ while regional laws continued to be known as ‘laws’.

In 1963, both the Eastern and the Northern Regions
followed the example of the Western Region and produced the first
editions of the revised edition of the laws of the Regions. For the -
Eastern Region this edition entitled Laws of Eastern Nigeria is in
seven volumes and contdins all laws of Eastern Nigeria having
effect on Ist October, 1963, including important subsidiary
legislations. With respect to the Northern Region the .edition- is
designated Laws of Northern Nigeria and is published i six
volumes and contains the statutes and the more important
subsidiary legislations of Northern Nigeria having effect on
October 1, 1963.7 - |

There was a military coup in the country on the 15th of
January 1966. The military coup 1esulted in the overthrow of both
the civilian government and the 1963 Republican Constitution. The
law making power of the Military Government was exercised
through the promulgation of Decrees and Edicts. .

In 1967 twelve States were created out of the four Regions.
Among the twelve States is Lagos State which was a merger of the
former Federal Territory of Lagos with the Colony Province of the
former Western Nigeria. There was a transition device by which
laws which had applied in each Region continued 1o apply in
States created out of it subject to subsequent amendments or repeal
by the State concerned. For Lagos State, the States (Creation and
Transitional Pyovisions) Decree 1967 providéd that in relation to
Lagos State, existing law -shail include any enactment in force in o
the former Federal Territory (not being an enactment of general
application throughout the Federation) and any law of the
Legislature of the former Colony Province of Western Nigeria
which now forms part of Lagos State. In a number of cases the two
sets of laws duplicated or conflicted with one . another. A
committee was thus appointed to look into the matter and make

™ Exgjiofor, op.cit p.12.
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recommendations. On the basis of its recommendations the Lagos
State (Applicable Laws) Edict was promulgated”® to remove cases

of duplication or conflict. It was later decided to further tidy up the .

laws of the state by producing 2 statute book. The Revised Edition

(Laws -of Lagos State of Nigeria) Edict 1970, was thus
pryomulgated. Anqther edition of the Revised Laws of Lagos State
- was promulgated in 1974, which contains those [aws enacted on or

before 1st April 1973,

The Federal Military Government
regularly produced
annual volumes of Laws of the Federation, which gonsisted of

Decrees and subsidiary legislation from 1966 to 1979, when a

civilian regime togk over the government of the country. Th
Military Governments u : similar Sxreler Fithin s
legislative competence. ndeﬁo?k Slmlla'r srateise yvnthm their
- The Second Republic commenced f i '
ajndo lasted till 31st December 1983. Dutg::lg' ltsl:ig Ft:ﬁzrdlsgg
National Assembly enacted Federal Acts whilg Statep}ioﬁs;:s of
Assembly enacted State-Laws. However, -tﬁere 'were no printed
VOll:ll‘lleS of Laws and Acts during this period. The military struck
again’on 31st D?ccmber 1983. The Fedeyal Military Qoa:g ment
and the State Military Govérnments exercised boh, the executive
and le:-glslatlve powers of the Federation and  the Stat
respectively. The Military Government of Ibtahim Babangid o
1990 enacted the Revised Editions (Laws of the Fecla o Aot
1}1990). In Jbidapo v Lufthansa Adirlines,” 1 Ceaon At
that although section 3(1) -of the Revi iti
Federation of N.igeria) Acts, 1990 conﬁs1‘:Sse:::n!11Etgfahi:::to(:dnaewSGQf th?
of the Federation- power to _specify by order, a sclfe;d'clneraf
enactments to be omitted from the Revised Editic:n of th L: s o
the Federation of Nigeria, 1990, (for reasons that such s of
are: obsolescent; or of temporary nature; or under revi;'rc;amn'eﬁlts
view to replacement; or of restricted or personal appllilc::;ctm)a'

7 No. 2 of 1968
7 (1997)4 NWLR (Pt 498)124

the Supreme Couri held
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subsection (2) of the same section goes on to save such omitted
enactments by providing that enactments omitted in accordance
with subsection (1) of the section, shall have the same force and
validity as if they had not been omitted in the revised edition.

Prior to the coming into effect of the 1999 Constitution the
hierarchy of Nigerian statutes had been as follows:

(a)  Constitution (suspension and modification)

Decree. '

(b)  Decrees of the Federal Military Government

(c) Unsuspended provisions of the Constitution

(d) Lawsmade by the National Assembly

(&)  Edicts of the Govemors of a State :

i) Laws made by the Houses of Assembly of States®™

A civilian regime came on board in Nigeria again on 25th
May 1999. The 1999 Constitution came to cffect on that date.
The Constitution empowers the National Assembly to enact Acts
for the Federation while State Houses of Assembly are empowered
to enact laws for their respective States. The Constitution as the
fundamental law of the land is Supreme.
: The principles of interpretation of statutes and parts of
statutes and their uses will be considered in another chapter.s'

Nigerian Case Law
Case law is otherwise called judge made law. The phrase

“judge made law” sounds paradoxical. This is because traditionally
the function of the judge is jus dicere, not jus dare — to state or

* declare the.law not to give law. This is more so in a political

system based on the principle of separation of powers where the
legislature is vested with law making function while the judiciary
interprets the law. The truth, however, is that judges make law but

% Labiyi v Anretiola (1992)6 NWLR (Pt 370) 142; Abacha v Fawelinmi
(2000)6 NWLR (Pt 660)228.
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not in the sense that legislators do. As pertinently observed by,
Professor C.K. Allen, 82
By no possible extension of his -office can a judge -
introduce new rules for the compensation of injured
employee, for national health insurance, for the rate of
taxation, for approptiation of public money. The -
legislature cah project into the future, a rule of law
which has never before existed. The couris can do
nothing of the kind.* '
Judges make law in various other senses. For instance, where there
15 a lacuna in the law by filling the gap. Also, where there is no law
previously governing the situation before the court, the judge may
create some principles of law for the situation.* Furthermore,
judges have to apply the law to ever changing combination of facts
and circumstances to which the law has never been previously
applied and in the course of doing so, the judge must have to
decide between two or more possible interpretations of which the
law might be capable. Where a court declares a rule in order to
decide a particular case before the court, the blackboard is not
wiped clean, for it will remain as a precedent for future cases on
similar facts. Judicial precedent is therefore one of the main

sources of law in Nigeria. The doctrine of judicial precedent is the
subject of another chapter.®

Customary Law -

“Customary law is one of the sources of Nigerian law.
Custqmary law is a body of rules regulating rights and imposing

8 Ogunlowo v Ogundare (1993)7 NWLR (Pt 307)610 C.A.

® Allen, CK. Law in the Making Tth edn (London: Clarendon Press 1964)
p.294 S ]

*In Bello v A.G. Oyo (1986)5 NWLR 528 the Supretme Court faced witha
situation where there was no remedy for a wrongfut act created g remedy,
The ‘neighbour principle’ in Tort was the creation of Lord Atkin | et
v Stephenson (1932} A.C. 562 7 oG Alkinn an_pglme

5 Chapter 5
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correlative duties, being a tule or body of r.ules‘which obtfains and
is fortified by established usage and which is 'appropr.late and
applicable to any particular cause, matter, dispute, issue or
question.”

Intexrnational Law -
Intermational law is one of the sources of ngenan law. A
validly concluded treaty is binding on thc- parties thereto. The
Vienna Convention on the Law of Treaties of 1969, defines
“treaty” as an intemational agreement or by whatever name ca!led
e.g. Act, Charter, Concordant, Conventiot, Coyenan}, Declaration,
Protacol or Statute, concluded between states in vyntte'n fom'{ anld
governed by International law, whe:ther embodied In a single
instrument or in two or more related instruments and whatever 1ts

particular clesignm;ic:m.86 A treaty derives its force and effect from:

international law. Nigeria is bound in intcma-tional l.aw. by any
international treaty ratified by it. However, an international treaty
entered by the Government of Nigeria c{oes- not .beco]mc
enforceable in Nigerian domestic courts until it 1s epacted into Z}w
by the National Assembly. Before 1is enactment into law by the
National Assembly, it has no such force of law as to make its
provisions justiciable in Nigerian courts. :

8 inmi Pt 660)228

Abacha v Fewehinmi (200006 NWLR (Pt 66

¥ Se:t?;n 12(1) of the 1999 Constitution provides “No treaty between ;l“htnla1 .
Federation and any other country shall have the fc_nrce of law excelgt 0 he .
extent to which any such ireaty has been enacted into Jaw by the National.

Assembly.”
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CHAPTER 4

CUSTOMARY LAW

 Custom means the established or comm
partwglar peopl_e. T.hc Evidence Act in section 2( l)?eﬁlr:sg:u:tgn?
a; t:i et:{xle which in a particular district has from long usage
DN 11{1 - the .force of law”, This definition was adopted b;!
WO gd1 JSC in Agbai v Okagbue'. The Court of Appeal | Aku

Aneku” defined custom or usage as: pre ’

hT:c‘?nrecor"fled' tradition and history of the people which

$ “grown” with the “growth” of the people to stability

and eventually become an intrinsic part of their culture

Itis a usage or pra(_:tice of the people which by commori '
;a;lgphon and acquiescence and by long and unvarying
it has become compulsory and has acquired the force

of law with respect to the plac -
which it relates, Place or the subject matter to

' By these definitions the word ‘custom’ and the phrase ‘customary

law’ are not only synonj
. ymous but cotermi )
parlance, it is mot so. The word ‘cus mous. In the ordinary

Lan tom’ may simply refi
established usages of a people, whether or not the:}gJ lz;ve :f:::ﬁi:zg

the character of Jaw. Thus, Niki Tobj J.C.A, has noted that there is

a clear difference or cleavage between the two, In Ojisua v

) .3 . .

AzyebeleThlzln the e:::udlte Justice of the Court of Appeal said:
ande worc.:l custom” may only reflect the common usagc;
and prac.tllcc of _tl!c peoPIe in a particular matter without
wor?:a: 3; l::sa:mqng with it the force of law In other

. om may exist without the emer ‘
lclgcailtcim 3r sanction. John Austin had this in ilngl?de l:’.trhg:
ned “custom” as positive moralit it
does not receive judicial prc:;mc:luncelmnt.)"1"1:::s ell(:;nge:f ol:‘

t
{1991) NWLR (pt 204) 39] at 416

: {1991y 8 NWLR (pt 209) 280
(2001) 11 NWLR (pt 723) 44 at 52
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law is important because it is that which in reality carries

sanction in the event of breach.

In other words, it is those customs that the people consider
obligatory that have the character of law.

In Oyewunmi v Ogunesan,"Andrew Obaseki, JSC defined
customary law as “the organic or living law of the indigenous
people of Nigeria regulating their lives and transactions. It is
tegulatory in that it controls the lives and transactions of the
community subject to it”. This definition has been quoted with
approval in many subsequent cases>. However, a more
comprehensive definition of customary law is contained in section
2 of the Customary Court Edict (1984) of the old Anambra State.
The Edict defines customary law as “a body of rules regulating
rights and imposing correlative duties, being a rule or body of rules
which obtains and is fortified by sst.blished usage and which is
appropriate and applicable to any particular cause, matter, dispute,

issue or question”.

Characteristic of Customary Law

In Qjisua v Aiyebelehin®, Niki Tobi J.C.A summarized the
characteristics of customary law as follows: it must be in existence;
it must be cusiom as well as law; it must be acceptable; it is largely
unwritten and related to its unwritten nature is its flexibility; and it
should be universally applicable within the area of acceptability.

In Kimdey and Ors v Military Governor of Plateau State’,
Karibi-Nwyte, 1.8.C. said: “It is ome of the characteristics of
customary Jaw that it be in existence at the material time”. At the
time a particular rule of custom is sought to be relied upon, it must
be shown that the people of the particular area accept it as their

+(1990) 3 NWLR (pt 137) 137 _
5 For instance, it was quoted with approval by Ogwuegbu, JSC in Dang Pam v

Sale Dang Gwom (2000)1 WRN 51 at 63 and Edozie, J.C.A. in Yakior v
Governor of Plateau State (1997)4 NWLR (Pt 498)216 at 228-9,

5 (2001)11 NWLR (Pt 723)44

7 (1988)2 NWLR (Pt 77) 445
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custom and acknowledge its existence or continued existence.
BAIRAMIAN F.J. underscored the indispensability of the fact of
acceptance in Owoniyi v Omotosho® when he said that customary
law is “a mirror of accepted usage”. Because of the flexibility of
customary law, it is not sufficient to show that it was once in
existence. Its continued existence at the material it is sought to be
relied upon must be proved. In acknowledgenient of this fact,
Speed Ag. CJ. in Lewis v Bankole’ said: it must be “existing
native law and custom and not that of bygone days”. This position
was reinforced by the following illuminating words of Lord Atkin
in Eshugbayi Eleko v Government of Nigeria. '

Their Lordships entertain no doubt that the more

parbarous customs of earlier days may under the

mﬂ'uencc of civilization become milder without losing

their essential character as custom. It wonld however,

appear to be necessary to show that in their milder form

they are still recognized in the native community as

custom, so as in that form to regulate the relations of the

native community inter se ... It is the assent of the native

community that gives a custom its validity and therefore,

barbarqus ot mild, it must be shown to be recognized by

the native community whose conduct it is supposed (o

regulate™,
Customary law therefore derives its strength and vitality from its
acceptance by members of the community as obligatory on them. It
is not sufficient if a custom is shown to be in existence. In t.he
words of Niki Tobi J.C.A, it must be custom as well as law. It is
the element of law that gives the custom a binding chara;:tcr”
W.AE. If'ark12 also agrees with this view when hé'said: “. . . ‘The
practice in question should not only be ‘customary’; it must also

¥ (1961)1 Al NLR 304 at 309

7 (1908)1 NCR 81 at 83

2{1931) A.C. 662 at 673

" Ojisua v Ainyebelehin (2001 JIT NWLR (Pt 72344 at 52

'# Park, W.A.E. Source of Nigeria Law (London: Sweet & Maxwell (1968) p.68.
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‘be law’. . . It is clear without authority that habitual observance of
the practice by the community is not alone sufficient. The
observance must be a matter of obligation which will if necessary
be enforced .. .” _

Customary law is not rigid. It is flexible in response to th
dynamic character of society and culture. This dynamic character
of customary law is encapsulated in the judgment of Osborne, C.J
in Lewis v Bankole. His Lordship said:

One of the most striking features of West African native

custom . . . is its flexibility; it appears to have been

always subject to motives of expediency, and it shows

unquestionable adaptability to altered circumstance

without entirely losing its character®.
An example of the flexible character of customary law will suffice.
Tnitially, customery law did not know out and out alienation of
land except to members of the family' * This rule of customary law
subsequently gave way and land became freely alienable'® The
dynamic or organic character of customeu;y law was underscored
by Obaseki JSC in Oyenwumi v Ogunesan'®. His Lordship said:

Customary law is the organic or living law of the

indigenous people of Nigeria, regulating their lives and

transactions. It is organic in that it is not static; it is
regulatory in that it controls the lives and transactions of

the community subject to it.

Another feature of customary law is that it is largely
unwritten. In terms of origin, customary law is evolutionary rather
than a product of conscions human effort. Its source is essentially
the recollection of elders and others whose traditional roles enable
them to have special knowledge of the customs and fraditions of
their people. There are provisions in our law according to which

3 (1909)1 N.L.R. at 100-101. See also Kimdey v Military Governor of Gongola
State and others (1988)2 NWLR (Pt 77) 445.

' Amodu Tijani v Southern Nigeria (Secretary) {1921 )2 A.C, 399

' Oshodi v Balogun (1936)2 A.E.R. 1632).

18 (1990)3 NWLR (Pt 137) 182 at 207
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definitive statement of the customary law rules could be reduced
into a written form'’.

The Ministry of Justice of the old Anambra State published
a Customary Law Manual, which it described as an authentic
statement of the customary laws of communities in both Anambra
and Imo States and is expected to guide the courts in their judicial
functions. However, the manual was never infused with the force

of law through legislation or otherwise. It therefore has no binding _

effect.

The unwritten character of customary law initially gave rige
to the idea that any transaction evidenced in writing was beyond
the province of customarly law. The position was however,
clarified in Rotibi v Savage'® by Waddington, J. who said that the
existence of written documents does not necessarily preclude the
operation of customary law, especially where the document merely
serves to evidence a money transaction. o

There is also no uniform body of customary law for all
communities in Nigeria. The diversity of the people of Nigeria also
implies the diversity of their customs. Customary law varies from
place to place. There may, indeed, be as many customary law as
there are independent communities in the country. This diversity of
customary law system is a major obstacle to uniformity of
customary law systems in each state, It should, however, be noted
that in many respects the ethnic customary law of an area 15 similar
to that of another area where the indigenous people in both areas
belong to the same tribe.

Lastly, a rule of custom that has the force of law must be
universally applicable within the area of acceptability. It should not
be a rule applicable to only a section of the people within the area.

" Native Authority Ordinance Cap. 140 of 1948 Laws, s, 30; 5, 78 Westem

Nigerian Local Government Law (cap 68); Northern Nigefria Native Authority
Law (cap. 77} s. 48; Eastern Nigeria Local Government Law (cap. 79) 5.90,
181944)17 N.L.R. 77.
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Is Moslem Law Customary Law?

A pertinent question is whether Moslem or Islamic law is
customary law. The foregoing discourse on the meaning,
characteristics or attributes of customary law will obviously reveal
that Islamic law is not customary law. In the first place, Islamic
law is not indigenous to Nigeria. Its-history in Nigeria is related to
the history of Islamic religion in the country. Islamic law, unlike
customary law, is largely written and rigid. Though the Sharia
tegal system has many varieties, the brand which is practised in
Nigeria (the Maliki school) is almost nniformly applied in the areas
governed by Islamic law, though with some local variations. The
difference between Sharia law and customary law was
acknowledged by the Supreme Cowurt in Usman v Umaru’® where
Bello, C.J.N. said:

Definition of ‘Customary law’ in section 2 of the

Customary Court of Appeal law which means the rules

of conduct... as established by custom and usage is

incapable of including ‘Moslem law’. Since the decision

in Lewis v Bankole ... customary law has been stated to

be unwritten customary law recognized as law by the

members of an ethnic group and it is a mirror of

accepted usage’ ... On the other hand, it is a notorious

fact that Moslem law is written in.the Holy Koran, in the

numerous books of the Hadith . . ..

On the other hand, some authorities have contended that the term
‘customary law’ includes Islamic law, A E.W. Park who shares
this view said:

But tribal laws are not the only systems covered by the
term “customary law™ for throughout the Federation it
includes Islamic Iaw also. . .. Thus for practical purposes
Islamic and the various tribal laws are treated alike,
thou%h there are many theoretical distinctions between
them*®.

1% (1992)7 NWLR (Pt 254) 277
® park, W.A.E. op. cit P. 65
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Another adheremt of this view is Professor Obilade® who
maintained that customary law in Nigeria may be divided in terms
of nature Into two classes, namely, ethnic or non-Moslem
customary law and Moslem law. To be noted is section 2 of the
Native Coutts law of the former Northern Nigeria, which provides
that “native law and custom includes Moslem law™.

There is no gainsaying the fact that going by the nature and
characteristics of customary law, Islamic law is not customary law.
The fact, however, remains that in several parts of Northern
Nigeria, the Islamic way of life has supplanted their local customs.
In these areas, [slamic law should be seen not as the customary law
of the area but as their equivalent of customary law, the indigenous
custom having disappeared or been suppressed.

Ascertainment or Establishment of Customary Law

We have earlier noted that customary law is unwritten; is
flexible; and varies from area to area. Furthermore, rules of custorn
may not necessarily have the force of law. It is only those usages
the people consider as obligatory that have the force of law. These
features of customary law present us with the problem of
agcertainment or establishment of customary law.

There are two broad methods of establishment of
customary law - by proof or by judicial notice,

Proof of Customary Law

In considering the question of proof of customary law, it
must be pointed out that ascertainment of customary law before
British-type courts and ascertainment of customary law before

2 Obilade, A. O. Nigerta Legal System (London: Sweet and Maxwell 1979) p
83. See also Ezejiofor, G. “Source of Nigeria Law” in Okonkwo (e&) '
Introduction to Nigeria Law (London: Sweet & Maxwell, 1980} P.14, He
said: it is relevant to recall that Moslem law is customary law because the
Native Courts law provides that “native law and custom include Moslem law”
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customary courts present different kettles of fish and therefore
should be considered under different headings.

Proof of Customary Law before Customary Courts

Section 14(1) of the Evidence Act provides that a custom
may be adopted as part of the law governing a particular set of
circumstances if it can be noticed judicially or can be proved to
exist by evidence, However, by section 1(4)(c) of the Act, the
Evidence Act does not apply to judicial proceedings in or before a
native court unless the Govemnor-in-Council shall by order confer
upon any or all native courts ... jurisdiction to enforce any or all of
the provisions of the Act. To the knowledge of the author, no State
in the country has extended the application of the Evidence Act to
customary and area courts. Consequently, the modes of
establishment of customary law prescribed by the Evidence Act do
not apply to customary courts. Section 1(4)(c) of the Evidence Act
(Cap 62) 1958 Laws of Nigeria was omitted in the Evidence Act
(Cap 112) Laws of the Federation 1990. However, the equivalent
of that section (section 1(2)(c)) was inserted as amendment, by the
Evidence Act (Amendment) Decree 61 of 1991 with retrospective
effect to 1st January 1990, _

Some States like Lagos State have purported to enact their
own Evidence law. Such enactments are clearly vltra vires the
States and consequently null and void and of no effect whatsoever.
Evidence is a matter within the exclusive legislative list under the
1999 Constitution?, Consequently only the National Assembly can
legislate on it.

Judges of customary and area courts are assumed to know
the custom of their people. Therefore, generally, customary law is
not required to be proved before customary or area courts. In
Nsemfvo v Ababio II° the West African Court of Appeal held that
it is not obligatory for a native court to require a custom to be

22 jtern 23, Part 1, Second Schedule to the 1999 Constitution
2 (194712 W.A.C.A.127




94 Modern Nigerian Legal System

proved through witnesses if the members of such court are familiar
with the custom, The customary court in question in this case was
the Asantchene’s “A” Court, the Court of one of the paramount
ralers of the Gold Coast. The relevant customary law was that of
the area of jurisdiction of the court and the members of the court
were versed in the custom of the area. The High Court of Western
Region of Nigeria took a contrary position in Fijabi v Odumola®™
when it set aside the decision of a customary court on the ground
that a rule of customary law was applied by the customary court
without proof. This decision was however, turned down by the
Supre_me Court on further appeal.to it. The Supreme Court was of
- the view that if the defendant/respondent wished to challenge the
President’s ruling on spevific point of customary law, he ought to
have given notice that he would apply to call evidence on the point
and it was for the judge to decide whether or not to allow it.

The case of Ehigie v Ehigie® took a different course. The
Respondent was the eldest son and the Appellant the eldest
daughter of one Ehigie Edise, who died intestate. The question
before the Customary Court was which of the two children of the
deceased — his eldest son or eldest daughter — was entitied to
succeed to his property according to Benin native law and custom.
No evidence was laid before the Court by either party to the
dispute, as to what the Benin customary law of inheritance was.
The President of the Customary Court, Grade A, entered judgment
in favour of the Respondent. The Court said that it was a
fundamental principle of Benin customary law of inheritance that
the eldest surviving, male child of the deceased who performed all
the customary funeral ceremonies should inherit all hig properties
except such as his father gave away before his death and that no
child other than the eldest surviving male child of the deceased
who had performed the funeral ceremonies had a right of
inheritance. On appeal to the High Court, Fatayi Williams, J (as he

2 (1955 - 56) W.R.NL.R. 13
% (1961)1 All N.L.R. 842
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then was) held that the ends-of justice would be better served if a
customary law which has not been “so frequently before the courts
as to be well established and notorious” is proved by evidence in
Customary Courts. The leamed judge distinguished the case of
Ababio v Nsemfoo™ from the one in hand. According to him, the
Customary Court which decided the former case was Asentehene’s

_ ‘A’ Court, a Court of one of the paramount chiefs of the Gold
Cdast, the members of which are familiar with their own native

customary law. That being the case, it was not necessary to prove

. the customary law of the community before the Court. In Western

Nigeria, on the other hand, the only statutory qualification of a
President of a Grade A Customary Court is that he must be a legal
practitioner. He does not need to come from the area of the court
and does not need to have any special knowledge of the customary
law of the area. Consequently, the judge held that rules of
customary law must be proved to the court.

This decision must be criticized. In the first place, there’

was no evidence before the Court that the President of the
Customary Court did not come from the area of jurisdiction of the
court. Secondly, the decision would seem to rest on the
presumption that a legal practitioner as a President of a customary
law does not know what the customary law is except wherg the law
prescribes as a condition for his appointment that he must be
versed in the customary law of the area of the court. The
presumption should rather be that where members of a customary
court are from the area of jurisdiction of the court, whether they
are legal practitioner’s or not, the members are presumed to know
the customary law, The presumption is rebuttable by calling
evidence to prove to the contrary. A scathing criticism of the
decision in the Ehigie case was made by Hon. Justice G.G.L

Ojiako?’, who said:

2 (1947)12 W.A.C.A. 127
*7 “The Application of Customary Law in the Superior Courts of Nigeria” 1991

Judicial Lecture: Continuing Education for the Judiciary (Lagos: M.LJ.
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First and foremost, the court being a customary court,

there was that presumption that the customary court

Judge was versed in the Benin Customaty law — the law

. was embedded in his breasts and he needed no evidence

to. establish before him customary law which he is

presumed to know, What was really wrong was . ., the

undisclosed irresistible urge by the superior courts that

whenever and wherever customary law was in dispute

“evidence must be led to prove it
In Usman Waziri v Musa Ugye & Ors™ Belgore, C.J. (as he then
was) who adopted a different attitude, said:

The Area Court of the arca of action is presumed to

know the mative law and custom of that area; it is

rebuttable presurption and until it is rebutted its

statement of the law must not be interfered with.
A similar decision was reached in Edokpolor v Idehen™ whete the
plaintiff brought an action for trespass against the defendant before
the Benin Grade A Customary Court. The President of the Court
prevented the defendant from adducing evidence of custom which
he alleged and which was different from that pleaded by the
plaintiff. According to the President, as evidence of English law is
not required in English courts, so also evidence of customary law
is not required in customary courts, In the relatively recent case of
U.f;zan v Kareem™ Onu, 1.8.C,, speaking. for the Supreme Court,
said: ;
- The Area Court Edict, 1967 of Kwara State empowers
an Area Court in civil cases to administer the native law
and custom prevailing in the area of jurisdiction of the
Court or binding between the parties. Thus the Local
Area Court is presumed to know the local law and
custom. Although the presumption is rebuttable, until it
is rebutted, the Area Court’s pronouncement is valid,

Professional Publishirs Litd, 1991) P. 207 o~
% ((977) NNNLR. 129at 130 - _ .
2 (1961) WN.L.R. 11 :
3 (1995)2 NWLR (Pt 379) 537 at 553
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However, this opinion is really an obiter since the question of
whether customary law should be proved before a customary or
area court was not in issue.in that case. In Odufiye v Fatoke®! the
Supreme Court endorsed the procedure of the trial Customary
Court which had relied on an earlier decision of a customary court
reported in a textbook to established a rule of customary law. The -
court further held that customary courts have the duty to declare
customary law and that they are’ not required to adopt any
procedure in doing so. et
The following propositions can be inferred from decided
cases on the matter. Before customary courts, customary law is a
question of law and need not be proved to the court. However, this
is only a rebuttable presumption. The presumption can be rebutted

" by showing: that the law of the court is not the law prevailing in

the area of jurisdiction of the court; that the members of the court
are from an arca different from the area of jurisdiction of the court;
that the area of jurisdiction of the court is so wide that the
members of the court will not be expected to know all the customs
of the constituent areas; that the members of the customary court
are for other reasons not versed in the custom sought to be relied
upon. .
In the old Bendel State, it has now been statutorily
provided that a customary court is presumed to know the
appropriate customary law of the area within its jurisdiction32. In
Ogiugo v Oguigo> the issues were whether the Court of Appeal
was right in affirming the. judgment of the Customary Court of
Appeal which reversed the findings and statement of what is the
appropriate customary law in relation to this case, having regard to
the provisions ‘of section 25(6) of the Customary Court Edict of
1984 as well as the provision of Order x Rule 6(3), (5) and (6} of
the Customary Court Rules, 1978; and whether the evidence given

3 (19774 8.C. 11
32 Order 10 Rule 6(3) Customary Courts Rule of Bendel State 1978

% (1999 14 NWLR (Pt 638) 283
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by the Oba settled the issues in dispute between the patties, to wit,
the customary procedures for the selection or appointment of the
Enogie in the peculiar circumstance of this case. In unanimously
allowing the appeal, the Supreme Court held as follows. According
tc the applicable law in Edo State, the Area Customary Court has
the power to declare the customary law of the area within its
jurisdiction in any particular case before it. If it did so, as in this
case, then the customary law so declared, is presumed to be correct
unless the contrary can be proved in either of the following two
cases:
()  if the declared custom is shown to be in conflict
with any previous subsisting judgment of the High
"Court, Court of Appeal, or the Supreme Court; or
O if additional evidence is called on appeal in the
Customary Court of Appeal and the evidence
coniradicts the custom so declared. :
If neither (i) nor (ii) is available, the declaration by the Area
Customary Court of the appropriate custom of the area concerned,
1s presumed to be correct and final.
The two broad methods of establishment of customary law
before non-customary courts is by proof or by judicial notice

Proof of Customary Law'in Non-Customary Courts
Before English-type courts customary law is a question of
fact to be proved by evidence. A party who alleges the existence of
a particular custom must adduce sufficient evidence in support and
establish its existence to the satisfaction of the court’. Section 14
of the Evidence Act that govems the matter provides as follows:
14(1) — A custom may be adopted as part of the law
goveming a particular set of circumstances if it can be
noticed judicially or can be proved to exist by evidence.

Y4 Balogun v Labiran (1989)3 NWLR (Pt 80) 66; Agbai v Okogbue (1991)7
NWLR (Pt 204) 391
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The burden of proving a custom shall lie upon the person
alleging its existence. S

(3) Where a custom cannot be established as one
judicially noticed it may be established and adopted as
part of the law governing particular circumstance by
calling evidence to show that persons or the class.of
persons concemed in the particular area regard the
alleged custom as binding upon them.

The requirement of proof of customary law to mon-customary

courts is predicated on the assumption that the judges of English--
type courts are not versed in customary law. Ordinarily, only facts,

and not law, are required to be proved before a court. A court is
required under sections 73 and 74 of the Evidence Act to take
judicial notice of a law. However, these provisions do not extend
to rules of ‘customary law. The modes of proof of customary law
include testimonies of witnesses, expert opinions, use of assessors,
use of textbooks or manuscripts.

Witnesses _ , o
‘By section 76 of the Evidence Act®® all facts except the

contents of documents may be proved by oral evidence. And in

relation to proof of customary law other relevant provisions of the
Evidence At are as follows: _ .

57(1) - when the court has to form an opinion upon a

point of . . . native law or custom ... the opinions upen

that point of persons specially skilled in such native law

or custom .., are relevant facts ... {2) such persons are

called experts. S ' ;

- 59 = In deciding questions of native law and custom the
opinions of native chiefs or other persons having special
knowledge of native law and custom and any book or-
manuseript recognized by natives as legal authority are
refevant.

35 Cap 112 Law of the Federation 1990,
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62(1) when the couri has to form an opinion as to the
existence of any general customs or right, the opinions
as to the existence of such custom or right, of persons
who would be likely to know of its existence if it exists
arerelevant. - - -

By virtue of, section, 14(1) of the Evidence Act, the burden of
proof of custon is on the person alleging its existence. In other
words, the onus is on the party who claims the existence of a
particular customary law that is as:ﬁplicable to the situation, to call

evidence to establish the custotn’®, In Ibrahim v Barde’ it was

held that by virtue of section 59 of the Evidence Act, the court in
deciding questions of native law and custom, the opinions of native
chiefs or other persons having special knowledge of native law and
custom are relevant. Evidence in proof of customary law need not
necessarily be oral. In Oyefelu v Durosinmi®®, the Supreme Court
held that it is trite law that a registered chieftancy declaration made
pursuant to section II of the Obas and Chief Law of Lagos State
1981 provides proof of customary law in relation to the chieftancy
for which the declaration is made and registered. Such registered
chieftaincy declaration is declaratory of the tradition, customary
law and usages relating to the selection and appointment to a
particuiar chieftaincy stool and obviates the necessity of proof by
oral evidence of such tradition, custom and usages on each
occasion that the issue arises for determination by the couts.

Use of Books and Manuseripts o

Generally, opinions in accepted authoritative books can be
cited in support of a submission in court®. In relation to proof of
customary law section 59 of the Evidence Act provides that in
deciding questions of native law and custom any book or
manuscript recognized by the natives as a legal authority is

3% Temile v Awani (2001) F.W.L.R. (Pt 62) 1937

7 (1996) 9 NWLR (Pt 474) 513

3 (2001) 7 NSCQR 67

¥ Rogistered Trustees of Amorc v Awoniyi (1994) 7 NWLR (Pt 355) 154 8.C
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relevant. In Jhrahim v Barde™ the Supreme Court held admissible,
a book called the Abuja Chronicle, which according to some
witnesses, is regarded in Sulgja as authentic account of the history
and culture of the people of the area. For a book to satisfy the
requirement of section 59 of the Evidence Act such book must
have gained sufficient eminence to warrant its citation fo the court.
Secondly, the parties should have introduced it into evidence. In
Adedibu v Adewoyin®, the plaintiff had asked for a declaration that
the defendant was not entitled to be appointed the Mogaji of the
house of which they were both members. The evidence adduced
before the trial judge on this matter of custom was conflicting and
were all rejected. The judge instead relied on the book of Ward
Price, entitled The Memorandum of Land Tenure in Yoruba
Provinces. The book was never introduced in evidence by either of
the parties, On appeal, the West African Court of Appeal held that
the book was not of sufficient eminence to warrant its citation to
the court as an authority. It was also held that section 59 of the
Evidence Act requires that a book which could be relied on, should
form part of the evidence before the court, or the court itself should
call for it and admit it in evidence. There are, however, other
subsequent cases where the courts considered books not previously
introduced into evidence®. S ' '

Assessors _

The use of assessor is common in Northern Nigeria but
uncommon in Southern Nigeria. Assessors sit with the judges in
order to assist the judges with their expert knowledge of the matter

“ (1996)9 NWLR (Pt 474) 513 . o : .

“ (195113 WACA 191. See Idundun & Ors v Okumagba & Ors (1976)9-16 5.
C. 220 where the Supreme Court said that no book shall be accepted in aid of
proof of traditional history of ownership of land except if such book is proved
to.be generally acknowledged either in Nigeria or elsewhere as a standard
work or as appropriate authority on the relevant traditional history.

2 Suberu v Sunmonu (1957) 2 FSC 33 and Adeseye v Taiwo (1956) 1 FSC 84
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under consideration. They can be considered as experts within the
meaning of section 57(2) of the Evidence Act. The use of assessor
is normally provided for by law. Assessors are neither part of the
court nor witnesses. They cannot testify before the court. They
merely sit with the judges and proffer opinion when the court seeks
for their opinions. Such opinions are normally given in chambers

not in the open court, ’

Judicial Notice of Customary Law (Before British-Type
' Courts)
Laws are not required to be proved to English-type courts.
These courts are required to take judicial notice of them®.
However, to English type courts customary law is initially a
question of fact, which must be proved with evidence®. In any
case, there are circumstances in which customary law may not be
proved again but may be taken judicial notice of. The position is
governed by section 14(2) of the Evidence Act, which provides:
A custom may be judicially noticed by the court if it has
been acted upon by a court of superior or co-ordinate
jurisdiction in the same area to an extent which justifies
the court asked to apply it in assuming that the persons
or the class of person concemed in that arca look upon
the same as binding in relation to circumstances similar
_to those under consideration, '
This provision has many components. The custom must have been
act_e;}i upon by a court of superior or co-ordinate jurisdiction; the
earlier court and the subsequent one must be in the same area" the
custom shcfuld have been so acted upon to such extent as w::)uld
justify the inference that the persons or class of persons concerned

43
See 5. 74(1)(a) of the Evidence Act which f ‘
See S. ) provides: (1) “Th
{‘udnplaltnot;‘cc of t:_hle following facts — (a) all law or én;ctmeangit:r:ﬂzggr ke
aving the force of law now or heretofore | i
) ek eretofore in force,_ of hereafter ta be in force,
Olugbemiro v Ajagungbade /1 (1990)3 NWLR (P1136) 34
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. - 1 ’
in that area look upon the same as binding in relation to -
_circumstances similar to those under consideration.

Acourt superior 'injhien;rchy is not uncfer obligation to take
judicial notice of a custom proved before an inferior court. A court

_¢an only take judicial-notice 5t custom acted upon by & superiot¥

coutt or a court of co-ordinate jurisdiction. However, Prof. Obilade
has observed, rightly in my view, that since a court of appeal is
entitled to apply the law which the lower court is empowered to
apply, the court of appeal puts itself in the position of the lower

_court in respect of establishing Eustomary law by judicial notice.

Therefore, if the lower court is” entitled under customary law to
take judicial notice of a custom, the court of appeal is also entitled
to take judicial notice of the custont under consideration even
though if the court of appeal had sat as a"court of first instance
proof by evidence would have boen required in the circumstance™.

A court can only taken judicial notice of a rule of

customary law where the custom had been previously acted upon -

by a court in the same area. This provision underscores the absence
of uniformity of customary law. In Santos v Okosi Industries Lid &
An#* it was held that the mere fact that a custom was held proved

before a Calabar Coutt in Hemshaw v Henshaw' does not e

necessarily make it applicable to the people of Epe in Lagos State,
in a case brought before the court in that area. Professor Obilade®
has expressed the view that the words “the same area” in the
context of section 14(2) of the Evidence Act mean in the ethnic-

- group area or Moslem-community area within which it is
contended that the custom applies. With due respect, it is submitted

that the words “the same area” cannot mean the same ethnic-group
arca because the custom of the communities within the same

% Obilade, A.O. The Nigeria Legal System (London: Sweet & Maxwell, 1979)
Pn 9?& b

% (1942)8 WACA 89 , :

47(1927)5 N.L.R. 77 _ . »

“ Obilade Op. Cit. P. 94 _ .

R A
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oup area may differ::The Sppreme Coutt has in Taiwo'v

%r interpreted the phrase#thbvnsame area” in section 14(2)
of the BEvidence Act to mean an area in which some grounds appear
for supposing the customs to be uniform.

As noted earlier, for a custom to be judiciary noticed, it
should have been acted upon to. such extent as would justify the
inference that the persons or class of persons concerned in that area
regard it as binding in relation to circumstances similar to those

under consideration. The pertinent question i$, how often should a
particular custom have been successfully invoked in court before it_
can be judicially noticed. Before the Evidence Act was enacted in

1945, the Privy Council had in the Gold Coast case of Angu v
Attahso held that the common law doctrine of judicial notice, in its
application to cusiomary law as a fact, requires frequent proof i in

the courts as a pre-requisite of judicial notice. This principle was

_followed in a number of subsequent cases, mcludmg those given
" after the mtroductlon of the Evidence Act®'. However, in Cole v
" Akinyele™ judicial notice was taken of a custom on the basis of a

single previous decision. In that case, the issue was whether

children born outside wedlock to the deceased who died intestate
and who was married under the Ordihance counld share the estate of
the deceased with the children 6f the Ordinance marriage. It was
¢olitended that they could because according to the native Jaw and
custom of the Yorubas legitimacy depends on acknowledgement of
paternity by the father and the deceased while alive acknowledged
the children as his. In support of the contentmn reliance was placed
only upon the case of Alake v Pratt® and no other evidence was
adduced to prove this particular rule of customary law. Brett F. J.

accepted to judicially notice the custom because there was massive

4 (1966) NMLR. 94 e
50 p, C. 1874 ~ 1928 P. 43;

51 Lavinde v Afiko (1940) 6 WACA 108; Giwa v Erinmeiokun (1961) 1 All
N.L.R. 294 at 296.
52 (1960) 15 WACA 20
% (1955) 15 WACA 20
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evidence to provc it in Alake v Pratt. Of tecent, the Supreme COI.II": R
has been singing discordant tunes in their pronouncements on the
matter. In a number of cases the Supreme Court held that a single
decision is sufficient for a custom to be judicially.noticed™. In
Nezekwu & Ors v Nzekwu & Ors® Nnamani JSC who read thc
leading judgment said:

A custom, if it has been well established in a decision of

the superior courts need not be pleaded and proved, but

it would be necessary, however, to plead facts and lead -

evidence to bring the suit in question within the ambit of

the judicially noticed custain. :
His Lordship was specific about estahh&d#m&t of the custom in a
previous decision of a superior court. o

On the other hand, the Supreme Ceurt has held in-a number
of other cases that a solitary instance of the application of a rule of
custom to the facts of a particular case is not sufficient to confer
the requisite notoriety on such a case™. Unfortunately, no counsel
has in any of the cases drawn the attention of the Supreme Court to.
the conflicting decisions. It is hoped that the Supreme Court will at
the earliest opportunity overrule amy line of -the conflicting
authorities. It is hereby, suggested that a single decision of a court
on a point of customary law, which is sufficiently cogent and
authoritative, should be enough to enable a court take judicial
notice of its existence without further proof.

Since customary law is dynamic, the question is whether
evidence can be led to show that a rule of customary law alreacl%r3
judicially noticed is no longer accepted by the people of the ﬁf'éa &
their custom or has been modified. The answer seems toBe in

3 Folami & 3 Ors v Cole & 2 Ors (1990} 2 NWLR (Pt 133) 445 at 457; Agbai v
Okogbue (1991) 7 NWLR (Pt 204) 391;

3 (1989) 2 NWLR (Pt 104) 373 8. C. r ateeady
% Oko v Neukidem (1993) 2 NWLR (Pt 274) 124 GiAgbeitGrin BBt . oo+
(1998) 10 NWLR (Pt 571) 534; Olaghemirp v Ajagungbade I (1990} 3 -, 'ht‘

NWLR (Pt 136) 37; Temile Awani v NWLR (Pt 2001) FWLR (Pt 62) 1937,
Jov v Dom (2001) FWLR (Pt 62) 2026 a AT oy

+-

‘_,
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affirmative. In the old case of Danmole v Dawody’’ the Federal
Supreme Court admitted evidence for the purpose of showing that
in Lagos the _]BdlClally-IlDthBd custom on succession, .idi-igi
(dlstributlon of estate per stirpes) had ceased to be the prevailing
‘custom and had been replaced by ori-ojort (distribution of estate
per capita). The Court held that idi-igi was still the appllcable
custom: Subsequently in Adensji v Adeniji’® it was held that ori-
ojori is an altemative applicable custom on the matter.
Validity Of Customary Law

Ascertainment of customary law is not conclusive of its
validity. The various statutes empowering the courts to apply
-customary law prescribe some criteria for determining the validity
of any particular rule of customary law sought to be applied and
enforced. The High Court Laws of the various States direct the
courts to observe and enforce the observance of native law and
custom, but only if the particular rule is not repugnant to natural
justice, equity and good comscience nor incompatible either
-dlrectlgy or by implication with any law for the time being in
force™. The proviso to section 14(3) of the Evidence Act further
provides that “in case of any custom relied upon in any judicial
proceeding it shall not be enforced as law if it is contrary to public
policy and is not in accordance with natural justice, equity and
good conscienice”. The combined effect of these two provisions is
that the courts cannot enforce a rule of customary law unless the
following three criteria are met. In the first place, the custom
should not'be repugnant to natural justice, equity and good
conscience; it should not be incompatible either directly or by
implication with any law for the time being in force; and the
custom should not be contrary to public policy. The customary rule

57(1958) 3F.8.C. 46

%8 (1972) 1 All NRL 298

59 daa for ingtance s.18 High Court Edict No. 16 of 1987 of the old Anambra
State;
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may be offensive in three possible areas: in the field of suﬁstantivc

law; in the field of procedure; in the degree of punishment. We
shall now examine how the courts have interpreted the validating -

criteria. A

- i
The Repugnancy Test B !
) A tule of customary law, which is repugnant to natural
justice, equity and good conscience, cannot be enforced and
applied by the courts. But the question is, what do we mean by the
plrase “natural justice, equity and good conscience”? In Lewis v
Bankole®™, Speed, J. attcmpted to interpret the phrase disjunctively
and give separate meanings to “natural justice”, “equity”, and
“good conscience’” but the interpretation was rejected on appeal.
The phrase was examined by Niki Tobi, J.C.A. in the recent case
of Mojekwu v‘.Ejikeméﬂ. According to his Lordship, “the word
‘repugnant’ ordinarily means offensive, distasteful, inconsistent or
contrary to. The expression ‘natural justice’ generally. means
justice according to or pertaining to nature and therefore inbom . .

Although the expression is fluid, vague, generic ‘and nebulous '

mostly incapable of a precise legal meaning, and a fortiori legal
definition, the above law creates a situation where the High Courts

.of Anambra State are statutorily enjoined not to observe or enforce

customary law which is inconsistent with natural justice”. With
due respect, it is submitted that the above exposition still leaves us
with the question, what do we mean by the phrase “patural
justices,” in this context? In Okonkwo v Okagbue the Supreme
Court maintained that the phrase “repugnant to natural justice,
equity and good conscience” has not been interpreted disjunctively
by the courts. Equity according to the Court, in its broad sense, as
used in the repugnancy doctrine is equivalent to the meaning of
“natural justice” and embraces almost all, if not all, the concept of

60 ©(1908) IN.L.R, 81.
61(2001) | CHR 179 at 208
® (1994)9 NWLR (Part 368) 301
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“good conscience”. Equity-is not used here in its technical sens »
but in its broad sense. ‘Also natural justice is not used in its moder .
technical sense, but synonymously with natural law. One agre s
with Prof. G. Ezejiofor, that.“The cases show that the phrage .s
interpreted to mean fair and just or conscionable®”. In other
words, a rule of customary law that is unjust, unfair or
unconscionable is repugnant to natural justice, equity, and good
conscience.

It must be noted that confonmty to the standard of
behaviour acceptable in advanced commurities e.g. the English
community does not appear to be the test of repugnancy. Nor will a
rule be declared void merely because it is inconsistent with the
principles of English 1aw . Niki Tob1 J.C.A., made the point more
forcefully in Mojeloyu v Zjikeme®. He said:

The point should however be made that in the

determination. of whether a customary law is repugnant

to natural justice . . . the standard is not the principles of

English law or English statute. On the contrary, the

courts must have an inward look, inward in the sense of

Nigeria jurisprudence. Such an indigenous approach, if 1

i . may use that expression vaguely, will certainly reduce

the usual pet expression of the English Judge, “barbaric”

in the description’ of our traditional ]unSprudcnce, an

expresston, Speed, Ag C.J. freely used in Barkole.

In similar vein, the Suprmme Court in Okonkwo v Okagbue® held
~that the fact that a rule of customary law dénies a person a right to
which he would be entitled wnder English law is not in itself

sufficient to invalidate that rule. Prior to Nigerian independence,

most juc!ges in Nigeria were foreigners imbued with self-righteéus
indignation towards a strange culture that they considered not only

5 Ezejiofor, G. “Sources of Nigerian Law” in Okonkwo (ed) fntroduction to
Nigeria Law (London: Sweet & Maxwell, 1980) P 43.
% Rufai v Igbrra N.A. (1957) N. R, L.R. 178
65 (2001) 1 C.H.R 1793t 209
% (1994) 9 NWLR (Pt 368) 301

- e -

 1(1956) 4 F.5.C. 44
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inferior but also generally barbarous as evident in the followmg
pronouncements of English Judges. In Laoye v Oyetunde® Lord
Wright expressed the view that the repugnancy test was intended to
invalidate “barbarous” customs. Lord Atkin in Eshugbayi Eleko v
Government of Nigeria® said that a barbarous custom must be
rejected on the ground of repugnancy to natural justice, equity, and
good conscience. There is, however, no doubt that some of the
customs of yesteryeats are obnoxious and inhuman and cannot be
sustained in modern civilized societies. One cannot therefqre
accept the views of Professor Abiola 0{0 on the’ matter which
appears to o to the extreme. He said: e
If it is admitted that rules of custom are a reflection of
the behavourism of a people in a particular area, and I i
see no escape from admitting this, would it nog then be .. -
fajrer to.judge its validity by the local sentiments of nght
and wrong rather than indulge in speculations on some
less specific factor which is not derived from any
individual legal or social system, but rather from general ..
notions . - (¥,
The courts have, not’ df:vcloped any general theory on ghe

- basis of which rules of customary law are being tested. Rather,

they have adopted a flexible approach and have, on an ad hoc
manner, invalidated or sanctioned a rule sought to be applied-on
the basis of their notion of what is fair and just. In Guri v Had@m -
Native Authority” the Federal Supreme Court declared invalid a*¥
rule of Maliki law which debarred a person accused of highw o
robbery from testifying in his own defence. In Akpan v Henshaw”

7 (1934) A.C. 170 .

T

 (1931) A.C. 662 - .

® Ojo, A. “Judicial Approach to Customary Law” Joumnal of Islamic and
Comparative Law” Vol. 3 1969 P.44

7! (1932)1 1 NLR 47. Similar to this case is Kodiek v Affram (1930)12 WACA
where the Plzintiff, the Omanhene of Kumawu, based his clalm on the fact
that the deceased had been his cereinonial servaat.
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a claim by a former slave on the property of the slave was struck

down on repugnancy ground.

Based on the repugnancy principle, the courts have.-

consistently found. for the biological father as opposed to the
sociological father in contests for issves of a union .or their
custody. In Edet v Essien’” the Plaintiff had paid dowry for a
7 woman whom he matried. The woman left him and entered into a
union with another man, by whom she had two children. The
. Plaintiff at the court alleged that under a rule of customary law, he
was entitled to the custody of these children until his dowry is
repaid. It was held that such a rule of customary law is repugnant

to.natural justice, equity and good conscience. In Okoniwo v °

_ Okagbu'eﬂ , the appellant, as Plaintiff, brought: a representative
action on behalf of himself and his four brothers against the
respondents, as defendants, in the High Court of Onitsha. The
appellant together with four others on behalf of whom he instifiited
the action namely (1) Nebolisa Okonkwo (2) Obiese Okonkwo (3)
John Okonkwo and (4) Chinyelugu Ikechukwu Okonkwo were the
surviving sons of late Nnanyelugo Nnebuchi Okonkwo of Ogboetu
Villagg, Onitsha, who died in 1931. The deceased had.two sisters,

- the 1st and 2nd respondents who survived him. But, neither of

* them had any child by their husbands or anyone else. On or about
1968, the 1st and.2nd respondents purportedly married the 3yd
respondent for and on Yehalf of their late brother, without the
knowledge and consent of the appellant and his said four brothers.
As a result of this marriage, the 3rd respondent gave birth to six
children who all bore the sumame of the late Nnanyelugo
Nnebuchi Okonkwo and parade themselves as his children, The [st
and 2nd respondents also held them out as the children of their late
brother. The appellant Yad repeatedly made demands and
representation to the 1st and 2nd respondents to return the children

2 (1932)11 N.L.R. 47 .
7 (1994)9 NWLR (Pt 368) 301 i

. Ogundare 1.8:C.,

]
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of the 3rd respondent {o_the pedple of late Okagbue and late

Obiozo who by the native law and custom of:Onitsha should be the

fathers of the late children, but to no avail. The appellant claimed. .

as follows. (1)(a) A declaration that under Onitsha native law and -
custom, the Ist and 2nd defendants by themsélves cannot marry.-.

the 3rd defendant for their late brother, Nnanyelugo Okonkwo and = ..

that the alleged marriage is null and void. (b} That the 3td
defendant is not the wife. of late Nnanyeluge Okonkwo. (2) An

order of court that all the children of the defendants namely: -

Izuchukwa, Okwudi, Uju, Victor Okechukwu, Obiageli, are not the
issucs of late Nnanyelugo Okonkwo. (3) A declaration that the
children (aforesaid) cannot inherit both the real or personal

property of the late Okonkwo or siicceed to any seat temporal or

spiritual in Ogbotu village, ihrougll_ Nnanyelugo Okonkwo lineage,
and or in the altefnative, that the children of the aforesatd marmage
are the children of Okagbue and Obiozo and belong to

Ogbeodogwu and Ogboli families according to Onitsha native law -
and custom. At the conclusion of the hearing, the leamed trial .
Judge dismissed the appellant’s (plaintiff’s) claim. The appellant - .

was dissatisfied with the judgment and appealed to the:Court of
Appeal, which affirmed the decision of the trial cougt. The
appellant (plaintiff) further appealed to the Supreme Court. The

Supreme Court unanimously allowed the appeal. The: _Su’Prelhe.' .
Court held that marriage, as it is commonly known, is a union of a-

man and 2 woman. That is to say, between two living persons.
Therefore, for a marriage to be meaningful; it is necessary for the
husbarid to physically exist so that “the marriage can be

consummdted. A custom that allows a woman to be marriage toa-

deceased man as in the instant case cannot be said to be in good.
conscience ‘or, in accord with public’ policy. In the words: of
To claim further that the children thé 3™ Defendant had  +
by other man or men arfe children of Okonkwo. .
* (deceased) is nething - but an “encowragement of -
promiscuity, It cannot’ be contestéd that Okonkwo . .

C 3
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= (deceased) could not be the natural father of those
- .f:hlldren. Yet 1" and 2™ defendants would ‘want to
., Integrate them intohis family. A custom that permits of
such a situation gives licence to immorality and cdnnot

e said to be in consonance with public policy and good "

conscience . . It is in the interest of 3" Defendant’s
children to let them kuiow who their true fathers are
(were) and not to allow them to live for the rest of. their
lives under the myth that they are children of a man who
had died many decades before they were born’*.

- In Muojekowu v Ejikeme™ the issue was whether the Nnewi custom

or ceremony of Nrachi whereby 4 father “plants” his unmarried
dal{ghter in' his house for the purpose of raising issues for him and
which further forbids a widow from inheriting or succeeding to the
husband’s estate, is repugnant to natural justice, equity and good
conscience”®, The C : et
he Court of Appeal held that a custom that denies

the natm.'al or biological father of his child is certainly repugnant to
natural ]ustlcc., equity and good conscience. Fabijri, J.C.A, who
read the leading judgment, in a very forceful and illuminating
language, said:

I must express the point here by which I will continue to -

stand that human nature, in- its most ‘exuberant prime

and infinite telepathy’ cannot support the idea that g

woman can take the place of a2 man and be procreating

for her father via a ‘mundane custom. She stays in the

father.’s house and cannot marry for the rest of her life

even if she sees an honest man wheo loves her, I cannot,

and c!o not, believe that the society, as it {s presentl

constituied, will for long acquiesce in a conclusion sy
. -Iudlcrpus, ~ridiculous, unrealistic and merciless morg

csp;cxally as we march on into the next millenium The

pohty., as presently constituted, cannot in m '\.rie

contain what Nrachi custom stands for. I,t is notyneat “I"E

-~

:: at PP 343 - 344
(2001}] CH.R. 179

6 (200131 CH.R 179 oo S .

- oy

Customary Law . ‘ € aen]13

+
L9

is an antithesis to that which is wholesomé and forward
looking . ... The custom is perfidious and the petrifying
odour smell to high heayens'. ... I have nb hesitation in
-+ declaring that Nrachi custom is against the dictates of
" equity. It is no doubt repugnant and contrary to natwal
justice, equity and good gonscience’ ... L
Much as one agrees with the decision that a natural father
should not be denied of his children, the court must not be seen as
promoting promiscuity. Thus, where 4 naturalffather seeks to have
his' children when he had not performed his obligations for
marriage under customary law, while he should have his children,

* the court should compel him to perform those obligations where -

they "are reasonable. The facis of Yusufu v Okhia™ present” a
different picture. In that case, the relations of the deceased wanted

. to “inherit” the widow but she refused. The widow moved out of - ‘

the matrimonial home and had a relationship with the appellant.

" She did not perform the funeral rites for her deceased husband. The

respondent, a brother of the deceased, obtained judgment in the

lower court against the appellant for adultery and’ énticement. He .

allegad that the marriage between the deceased and the widow was
subsisting until the wife performs the, funeral rites for her laie
husband. The leamed judge on appeal held that a rule of customary
law, which permits action for adultery and enticement afier the
death of the husband, was repugnant to natural justice. One agrees
with Yomi-Dinakin” that the decision in this* case seems to have

. ignored the cultural values and the essential nature of customary
" law. While it is conceded that it will not be proper to force a

woman to be “inherited” by her deceased husband’s relations, the
same thing cannot be said of requiring her to perform her
obligations to her deceased husband except where the obligations
are onerous or her refusal to do so is.on religious or other

-

at pp 195 <196 ' - .

B (15766 ELSLR. . . S
7 «The Repligriancy Claitse: A reappraisal” in Agbede, LO. etal. (ed), Cinrrent. -

Themes in Nigeria Law (Lagos: Faculty of Law, UNLAG, 1997) P.145
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justifiable grounds. In Eugene Meribe v ‘Joshua Egwi® the
Supreme Court held that where there was proof that a custom
permitted marriage of a woman to another woman, such custom
must.be regarded . as Tepugnant. The Supreme Coutt, however,
sancltioned the custom whereby a barren woman had procured
another woman for her husband, . na
_ In Mojelwy v Mojekwy®™ Niki Tobi, J.C.A. (as he then
was), had this to say on a custom that allegedly discriminated
We need not to trave] all the way to Beijing to know that
some of our customs including the Nnewi “Oli Ekpe”
cu'sto‘m relied upon by the appellant are not consistent
with our civilized world in which-we all live today,
including the appellant. In my humble view, it is the
monopoly of God to determine the sex of a baby and not
~Ahe patents. Although the scientific world disagrees with
_‘t_his- divine truth, T believe thgt God, the Creator of
~Juman beings, is also the final authority on who should
be male and female. Accordingly, for a custom or
customary law to discriminate against a particular sex is
. fo say the least an affront to the Almighty God himself

T o Let nobody do stich a thing, On my part, | have no

4.

. Dwuchulows® following the substitution
-, ofthe case are as follows. At the High

_ difficulty in holding that the “Oli-Bkpe™ custom of

_ Nnew;, 18 repugnant to natural justice, equity and good
.- conscience. o ‘ -
The matter got to the Supreme Court under the title Mojekwy - v
of one of the parties. The facts

X Court Oritshi, the apy

one Mrs Caoline Mgbafor Mojclow who, baving died, wat subgts
by the yesgppdqpt_,\ her daughter, The appellant Claimed,'intgr'§ al‘u'
deciarat:ql?-‘thaf'ht-was entitled to the stetétright of oceupan lfaﬁla
property situate at and known as No. 61 Venn Road -S'outhl: Ocytoh 1
dccordatice with Nnewi native Jaw an gustom; a'éiaclarationnt!hsatahlé1

% (1976)6 ECSLR 208
®1 (1997)7 NWLR (Pt 512) 283
82 (2004) 11 NWLR (pl. 883) 196
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being the recognized kola tenant of the Mgbelekeke family of Onitsha
was entitfled to the statutory right of ‘occupancy of the property in

. accordance with the Mgbelekeke family of Onitsha kola tenancy.
[According to the appellant, his only Uncle, Okéthukwu Mojekwu
‘acquired a parcel of land from the Mgbelekeke family of Onitsha under

kola tenancy and built a house on it. The man died in"1944 and was

a

survived by two daughters and a son called Patritk Ading Okechukwu ~

. Mojekwu. The appeliant averred that his own father, the. onty brother of
Okechukwn Mojekwu died in 1963 while Patrick, the only son of his

said uncle, died during the Nigefian civil war without any child. -The
appellant claimed that by virtue of Nnewi native Jaw and custom, he

. succeeded to the estate of his.late-uncle, Okechulown Mojekwu, and was

the head of the Mojekwu family. The motl}'er of late Patrick was &lli

defendant at the Supreme Court’was one of her two daughters. The

P=fendant’s case was that the property in ‘dispute had passed to “late

" defendant at the HiglCourt. The respondent who was substituted for the

Patrick and that it later passed to Chukwuemeka Okechukwu, the alleged”

infant son of late Pairick. The. defendant aven:;i:l that the appellant
misrepresented facts to the Mgbelekeke family to recognize him as the
person entitled to continue the kola tenancy; that the recognition of the
appellant where the male and female issugs of the deceased kola tenant
are living is contrary to the Onitsha cystomary kola-tenancy system of
devolution of property on death; and that the native law and custom of
inheritance of Onitsha where the land in dispute is situate applied to the
case and not the native law and custom of Nnewi. '

" At the conclusion of the trial, the High Court dismissed the suit.

It held that there was no evidence in support of the relief sought by the
appellant that under the Onitsha kola tenancy he is entitled to the land in
dispute. Aggrieved by the decision of the trial court, the appellant
appealed to the Cowrt of Appeal. -‘The Court of Appeal came to the

. conclusion that the applicable law was the lex situs and that the lex situs

was the kola tenancy law and not the personal law of the parties, which

was the Nnewi custom- of “oli-ekpe”. The Court of Appeal fiso declared

" the “oii-ekpe” custom to be repngnant to natural justice, equity and good

conscience. On further appeal to the Supreme Court, the Supreme Court
held that the custom of the lex situs appliéd and that under that custom
the respondents who are the only surviving children of Okechukwu
Mojekwu, though wornen, are entitled to inherit the kola tenancy.’ :

*x
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~ On the issue of the repugnancy of the “oli-ekpe” custom,
Uwaifo, 1.8.C. who, delivered the leading judgment with which all the

- other four Justices on the panel concurred, sajd:

In ‘thc‘present case, because of the circumstancgs in
which-it was done, I cannot see any justification for the
caurt helow tq pronounce that the Nnewi native custom
of “oli-ekpe’ was repugnant to natural justice, equity and
g00d conscience.  First, fhe issue that ‘oli-ekpe’ in
_ Question {sic)- was repugnant’ was not joined by the
parties. Second, the court below having felt strongly
- ab_ogt 1ts repugnangy, as can be seen from the emdtive
and highly homilized pronouncement, was obliged to -
drawtr the attention of the parties to it, raise it suo motu
and invite them to address the court on the peint. Third,
the courf below itself had rezched a conclusion that the
appli'c-“'ble custom was that of the kola tenancy of the lex
situs. This was said twice in the leading judgment, as
- Tecorded: once before” the pronouncemént in question
and one after. The pronouncement which was not
necessary for deciding the suit can thus be assessed upon
the scenario in which it was made. Fourth, the leamed
Justice of Appeal was fo doubt concerned about the
perceived discrimination directed against women ‘by the
-s2id Nnewi ‘oli-ckpe’ custom and that is quite
understandable. “ But. the language used made the .»
pronouncement so general and far-reaching that it seems
to cavil at, and is capable of causing strong feelings
against, all customs which fail to recognize a role for
women. For instance, the custom and tradition of some
communities which do not permit women to be natural
rulers or family heads. The import is that those
communities $tafid to be condemned without a hearin
for such fundamental custom and tradition they practici
by the system by which they run their native
comuunities. It would appear, for these reasons, that the
underlying crusade fn that pronouncement went too far
0 stir up a real -hornet’s nest even if it had been made
upon. an issue joined by the parties, or properly raised

of

Y

8 (1974)4 E CSLR 457
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and argued. I find myself unable to allow that ' .

* pronouncement to stand in the circumstances, and
accordingly I disapprove of it as unwarranted® = - -
In Nzekws & 20rs v Nzekwu & 2 Ors® the Supreme Court held
that any Onitsha custom which postulates that an Okpala has the
right to alienate the property of a deceased person in the life time
of his widow is a barbarous and uncivilized custom which should

"be, regarded as repugnant to equity and good conscience and

therefore unacceptable. In the recent case of dlgjamba Uke & Anor
v Aibert {Jvoas the appellants at the Court of Appeal sought to rely

‘ona purported custom of Nneato Nnewi under which a woman

could not give evidence in land matters. The Court of Appeal held

- that a custom that strives to deprive a woman of constitutionally

guaranteed rights is otiose. It offends all decent morms as
applicable in a civilized society. Pats-Acholonu, F.C.A, pungently
and poignantly, remarked: o - e

Any customary law which flies against decency and is

not consonant with notions, beliefs or practices of what:

- " jis acceptable in a court where the rule of law is the order

of the day shall not find its way in our jurisdiction and
should be disregarded, discarded and dismissed as
amounting to hothing. ' )

* Ttwould appear that the Court of Appeal struck down the particular

custom, on the ground, inter alia, of répugnancy without saying so
expressly. The Court quoted with approval the decision of the
Court of Appeal in Mojekwu v Mojekwu®® to the effect that a rule
of customary law, which discriminates against a particular sex, is
repughant to natural justice, equity and good conscience. In
Solomon v Ogbodo® it was held that a custom whereby the
husband could divorce his wife at will but the wife could not

#at216

®(2002)1] NWLR (Pt 723) 196
%5 (1989)2 NWLR (Pt 104) 373 5.C.
% (1997)7 NWLR (Pt 512) 283
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. obtain a divorce unless the husband consented was confrary to
- natural justice. S _ '
- In dipalakpa v Igbaibo®™ the Court of Appeal held that 2
custom which doe_'s not permit the economic, 'social and political
growth of a people is contrary to natural justice, equity and good

conscience.

-

.. From the foregoing, it is evident that the cousts have not
adopted a general theory of xepugnancy. The Courts adopted a
flexible and case by case approach to achieve faifness and justice
+ asdictated by time and ciréumstances. | o '

. It ought to-be noted that the question whether a particular
_custom is repugnant is a matter of law and not fact. It is therefore

not necessary 1o plead that 4 custom is repugnant, In Okonkwo v

-Oica.gtf:ue'sil the Supreme Court held, inter alia, that the issue’ of
repughancy can be raised by counsel in his address to court or the
court 1tse:~1f may raise the point suo motu since it is enjoined fo take
.7 the }aw-mto consideration and apply it in determining whether a

particular custom is applicable. ‘ Co

Incompatibility of Customary Law with any Law for the Time
Being in Force. ' ’ . -
As mentioned earlier, vavious High Court Laws enabling

the application of customary law, state that a rule of customary law .

which is incompatible, eitherdirectly or by necessary implication
s . g il ]

with any law for the time being in force cannot-be observed or

. enforced by the courts™, The word “incompatible” was judiciall
. interpreted by Niki Tobi, T.C.A,- in Moujekwi v. Bjikeme®) HI:::
Lordship said: “Incompatiblé is' a word: Which moans fot
.- compatible, n'oto‘ consistent and contiadictory”,-His Lorhéhip said
. o o o W e @ o-'_vna""

“ (1996)8 NWLR (Pt 468) 537()) ~ "~
:3.(1994)9NW},R‘(H358) 301 at321. ., R

See for instance s:18 High Court Edict No. 16 of 1987 af+ c ;
e sl ligh ourt Bdict No, :}f19870ftheo?d Anambrg
- % 2001)] CHR 1792t 208.. -
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further that the courts are compelled not to obssrve or enforce any
customary law which is not consistent with any written law in
force. While it is easy to determine when customary law is
incompatible directly with any written law in force, it is not that
easy to determine when such law is by implication incompatible
with a written Jaw. It is however, a matter of hard law based on the
construction of the provisions of the enabling laws. Written law m
this context necessarily includes all local laws, and, a fortiori, the
provisions of the constitution, which is the fundamental law of the
land, In Agbai v Okogbue™ the plaintiffrespondent was a tailor by
profession and carried on business at Aba. The defendants were
members of Aba branch of Umunkalu Age Group of Alayi. On
22" April 1978, the defendants/appellants broke and entered the
plaintiff’s shop and seized and carried away his butterfly sewing
machine. It was the contention of the defendants that the plaintiff,
being a native of Umunkalu Alayi, was by custom, obliged to join
an age group and that he could not opt out. He was also obliged by
custom to pay all development levies imposed on members by the
age group. The plaintiff’s sowing machine was seized because he
failed to pay the development levy for the purpose of building a
health centre in their village. The plaintiff contended that he was
not a member of the age grade association because his religion
forbids him to join. The Supreme Court held that any customary
law that is contrary to any statute or the Constitution of the
Federation or incompatible with an existing law in force cannot be
enforced by the courts. In the instant case, the plaintiff/respondent
is entitled to hold to the tenet of his religion, thought and
conscience, which prohibit him from joining the age grade. Any
custom that holds otherwise is contrary to the constitution and
therefore null and void to that extent, It has also been held thatan
existing native law and custom may be altered or entircly
abrogated by a valid legislation, which is in conflict with it*. In

%2 (1991)7 NWLR (Pt 204) 391
R Yaktor v Governor of Plateau State (1997) 4 NWLR (Pt 98) 216
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the Moujekwu v Ejikeme™ case the Court of Appeal held that a rule
of customary law which denies women the right of inheritance of
the estate of the deceased is a violation of section 39(2) of the 1979
Constitution which prohibits discrimination on the ground of sex
Such a custom is therefore void. Similarly, in Alajemba Uke &
Anor v Albert Iro” a custom of Nneato Nnewi under which a
woman could not give evidence in land matters was in issue. The
Court of‘Ap.peaI held that a custom that strives to deprive woman
of constitutionally guaranteed rights is otiose and offends the
provnsn-:;_r;s that guarantee equal protection under the law.

_ owever, the thomy issue with re
Incompatibility test is whether the phrase “any la\%a ;‘gr JIC; ti::
bfmg in gﬁforce” includes the received English law, In Re
Adede]zok » WACA expressed the view, obiter, that any law in
f‘orc-e ‘mcluded ;‘;he rules of common law”, On the conirary, in
Rot:l?z v Savage™, Waddington, J. submitted, in an obiter dictum,
that if a rule of customary law would be declared inapplicable and
VQId if it is found to be inconsistent with an English rule of
~common law, a principle of equity or a provision of a statute of
:‘gen.eral application, then it means that there will hardiy be any
vg!ld nﬂgg of customary law left. In the recent case of Muojelwn v
Ejikeme™, Niki Tobi, 1.C.A. expressed the opinion obiter that in
fhe flctclmination whether a customary law is repugnant to natural
Justice or incompatible with any written law, the standard ig not the
principles of English law. A similar opinion was expressed i
Okl:von!hvo v Okagbue®® where the Supreme Court, in an objt .
maintained that by the provisions of section 14 of the’ Evidence Ae;;

and section 20 of the High Court Law as well as similar provisions -

in other legislations, the courts have come to recognize the fact that

:: (2001)1 C.H.R, 179.

.. (200011 NWLR (Pt 723) 196 |
(1951)13 WACA 204 -

: (1944)17 NLR 77 '

- (2001)1 C.H.R. 179 at 209
(1994)9 NWLR (Pt 368) 301 at 323
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a rule of customary law which denies 2 person a right to which he
would be entitled under English law is not in itself sufficient to
invalidate that rule. This accords yet with another obiter in
Gregory Obi Ude v Clement Nwara & Anor'® where Nnemeka-
Agu JSC said that the common. law, doctrines of equity and
statutes of general application in force in England on the 1* day of
January 1900 ought to apply in the States carved out of the former
Eastern Region of Nigeria save in so far as they have been
excluded or modified by local legislation or local customary law. If
rules of our customary law can modify the received English law,
then the validity of the former cannot be tested by reference to the
latter.

Some 1ecent statutes, have, however, to some extf:nt,
eliminated the doubt in this matter. The Customary Court Edict of
Anambta State directs the Courts it established to apply customary
law so far as it is not incompatible with any written law in force,
Similar enactments in the former Western and Northem Nigeria-
and the Western Nigeria High Court Law also used the term
“written law” in relation to the question of incompatibility. The
common law or equity is no doubt not written law. However,
where the principles of equity or common law have been codified,
as is the case in the old Anambra State,'"! they will qualify as.
written law, These legislations, in any case, have failed to clarify
the issue of whether “written law” in this context includes English
statutes. It is evident from the foregoing judicial opinions that the
phrase “any law for the time being in force” in the context of the
incompatibility test does not include the received English law,
except where such received English.law has been re-enacted as a

local law or codified. SR

199 1993)2 NWLR (Pt 278) 638 at 658 « 659
191 See Court Legislation Series Law of Anambra State Vol. 4 1986,

e
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The Public Policy Test

‘The criterion of public policy was introduced in 1945 when
the Evidence Act was first enacted. The Evidence Act, however,
failed to define the phrase “public policy”. In Moreover, there may
be issues which may be considered under the repugnancy and
public policy tests but which cannot be considered in relation to
human rights. Such issues include woman-to-woman marriage, or
marriage to a deceased person '%?, the Supreme Court maintained
that the phrase “public policy” means the ideas in vogue for the
time being in a community as to the conditionis necessary to ensure
its welfare, so that anything is treated as against public policy if it
is generally regarded as injurious to the public interest. The
Supreme Court also observed that public policy is not fixed and
stavle. It must, therefore, fluctuate with the circumstances of the
time. Thus, new heads of public policy come into being and old
heads undergo modification. In the instant case, the Supreme Court
held that to claim that the children the 3rd Defendant had by
another man or other men are the children of Okonkwo (the
deceased) is nothing but an encouragement of promiscuity. A
custom that permits of such a situation gives licence to immorality
and cannot be said to be in consonance with public policy.

In the old case of Re Adadevoh'® verity C.J. stated that if a
suggested rule of customary law was found to encourage
promiscuous intercourse it would be contrary to public policy, and
therefore void, but he did not refer to the Evidence Act, In Cole v
Akinyele'™. Brett F. J, delivering the judgment of the Federal
Supreme Court, held invalid, on ground of public policy (though
without reference to the Evidence Act) a rule of customary law
which provides that if the paternity of a child born out of wedlock
is accepted, he becomes legitimate and shares equally with
children born of a marriage contracted under the Marriage

12 (1994)9 NWLR (Pt 368) 301 at 335, 336
13 (1951)13 W.A.C.A. 804
'™ (1060)S F.8.C. 84,
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Ordinance. It may be pertinent to mention that the ‘effect of this

decision has been nullified by section 42(3) of the 1999°

Constitution, which has the effect of assimilating fully into the
family, children that might otherwise have been considered
illegitimate.

The Search For More Appropriate Criteria for the Evaluation
of Customary Law

There is no doubt that the above three criteria for the
evaluation of customary law are,unsatisfactory. Law ought to be

stable and certain. It has befn stated that the expression,

“repugnant to natural justice, equity and good conscience” is a nice
and comfortable formula meaning as much or as little as the judges
for the time-being care to make it mean.'® It has therefore on
occasion produced contradictory results. The expression has been
invoked to uphold the claim of an illegitimate child on the ground
that patural justice favours claims by natural relations as opposed
to the claim of the state by escheat.'®® On the other hand, it has also
been relied on to reject the claim of such a child on the ground that

to uphold such a claim would render nugatory the need for.

legitimacy and valid marriage between ]:iarf:nts:.lm The tule is
therefore lacking in precision. |

The public policy test is equally unsatisfactory. It creates
the same problem of undertainty and unpredictability. The
expression, “public policy” is fluid. The recent definition of the

5 1. D.D. Derret “Justice, Equity and Good Conscience” Changing Law in
Developing Countries (Ed. JN.D. Anderson) 1961, p. 114 citedin L. O.
Agbede “Repugnancy Clause as Instrument of Legal Development: Myth or
Substance” in T. O. Elias ef al ed Nigerian Essays in Jurisprudence ((Lagos:
MI1J Professional Publishers Lid, 1993) p 400

% See the Indian case of Jaganneth Gin Shar (1934) 57 AU 85, 1004 cited by
Agbede, 1hid, L. , '

' In Re Adadevoh 13 W.A.C.A. 304, See also Meenakshi v Mgmziand’f (India)

- 1915 Mad 63, 67 Col. | i - !
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expression in Okonkwo v Okagbue'® as the ideas presently in
vogue exposes the vagueness of the phrase. The incompatibility
test has its own problems as it requires knowledge of ail written
laws in force before a person is expected to know whether a
particular rule of customary law is incompatible with a writien law
in force. Thus, an ideal criterion for the evaluation of customary
law is still a desideratum. The human rights criterion suggested by
a writer, therefore, deserves serious consideration,

The Human Right Criterion

A learned commentator has suggested a new criterion for
evaluating customary law, which according to him, is more
encompassing and premised on universal legal and moral
axiowns'”®. The suggested criterion is the human rights and
fundamental freedoms paradigm as a criterion for the
determination of the validity of customary law. Modem human
rights encompass virtually all fields of human endeavour, and have
extended from the traditional civil and political liberties to the
second generation economic, social and cultural rights; the third
generation solidarity rights; the fourth generation rights relating to
peace, the environment, and rights of the vulnerable stratum of

* society and the fifth generation human rights relating to democracy

and democratic representation. He maintains that the human rights
approach has the advantages of easy ascertainability, promotion of
the general welfare and inherent dignity of man, and creation of
awareness of human rights and fundamental freedoms. The human
rights criteria will solve the problem of certainty and predictability
in the application of customary law as human rights principles are
fairly settled and their standard of interpretation are clearly spelt

1% supra _

199 Onyekpere, Eze, Justice for sale: A Report of the Administration of Justice in
the Magistrates and Customary Courts of Southern Nigerig (Lagos: Civil
Liberties Organisation, 1996} pp. 46 — 47,
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out. Furthermore, there is an impressive body of local and
international case law on human rights provisions.

Furthermore, the application of the human rights criteria will
preclude conflicting interpretations, and interpretations that. can
contravene human rights provisions. However, there may be issues
which may be considered under the repugnancy and public policy
tests but which cannot be considered in relation to human rights.
One of such issues is the issue of a custom permitting marriage
between a living person and a deceased person. In the
circumstance, the other criteria may be retained as the residuary
criterta to meet such situations. '

Effect of Invalidity of Customary Law Rule

The pertinent question here is what law should apply where
the customary law, which should otherwise have applied, fails any
of the evaluating criteria. Park’ m,- has made some suggestions in
this regard, which are apt and apposite. According to the learned
author, where a native law ‘and custom is invalid because of
incompatibility with local enactment, then the rule in the latter will
apply. If a nafive law and custom is however void for repugnancy
and there isian alternative customary rule not so repugnant, this
alternative custom will apply. On the other hand, if there does not
exist another local custorn or a local statute, then the English
common law, as the residual law of the land will apply. Thus in
Amachree v Kalio''! the plaintiff community claimed under
customary law to be entitled to the exclusive fishing rights in the
Kalabari river and that the defendant community could only fish in
that river if they paid acceptable tribute. The court held that the
existence of such a customary rule was not proveu “nd that even if
it existed it was void by the repugnancy rute. oy o os wis 10
tival native law and custom on the point, the comuon 1aw 1.

"%park, A.B.W. op cit pp 80-81.
1 r1914)2 N.L.R. 108. :

I
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the use of a navigable river for fishing purposes was a public or
communal right was applied.

Codification of Customary Laws
. There is on going debate on the desirability or otherwise of
codlf)-fing customary laws in Nigeria. It is intended here to
examine briefly the arguments for and against codification of
customary laws. 't
Codification simply means setting down the rules of
customary law in the form of a written law. Codification may take
any of the following two forms:'"

a) codification which sets out all the different rules of
customary law as they exist in each ethnic group
(and other sub-cultural areas) throughout the
country;. :

b) codification which sets out a uniform set of rules for
all communities. This may mean either adopting the
rules fm_md in one particular ethnic group or
commiumity, or may mean having to formulate a set
of rules, which is different from all customary laws

f}::istin_g in the country and not based on any of

12 See generally on this topie Dikko, A. B. “The Possibiliti ifyi
Major Systems of Customary Laws in Nigeria” in Ajil;ucnlaat‘ﬂ:,s I;J.fcglogi{'larﬁsﬁ;e
Restatement of Nigerian Customary Law (Lagos: Federal Ministry of Justice,
. 19913322, ’
See the report of the Committee set up in 1976 by the Federél
Miiitary Government to examine all existing customary courts laws
and congider whether customary laws and usages should be codified
and to what extent and what basis.

2 e, e e, e e
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In considering the arguments in favour of, and against
codification, codification is in this context understood in the

former sense.

Merits of Codification of Customary Law
One of the arguments in favour of codification is the need
to have a compact and accessible law as opposed to the present
law, which is unwieldy.'"* Codification will make customary law
easily assessable to both litigants and judges. Though some judges
of customary courts are presumed to know the customs of the area
within his jurisdiction, there are situations where particular judges

-may not know the applicable custom. For judges of British-type

courts, they rely on evidence for the establishment of customary
law. Codification will remove the need to prove customary law in

courts, '’
Another argument is that codification will promote

certainty in the law. Since customary law is not codified, it has to'

be ascertained through human memory. But human memory is
very unreliable and there may be deliberate distortions of the law
to suit cerfain interests.  Codification will eliminate these
problems, It will enable judges to refer to the code directly in the
course of discharging their duties. Certainty in the law will alsa
curb the excesses of judges as it will no longer be left to the judges
to ascertain what is the custom and what is not or to judge the
validity of customs.

It is also contended that codification of customary law i#
the only means of preserving it. Since customary law is unwritten,
its survival and preservation depends on human memory. Human

memory is often unreliable, Furthermore, when the elders who are
[

-~

4 Kanam, Y. M, “The Merits and Strategies for the Codification of the Sharia

(Islamic Law) In Nigeria” in Ajibola, B. ed. Op. cif. p. 363. _
5 Osinbajo Y and Taiwo Osipitan “Proof of Customary Law in Non-Customary

Courts” in Ajibola, B. op. cit. p. 255 af 265
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the custodians of our customs and traditions die their descendants,
most of who spend most of their lives in urban areas, are not likely
to know or remember the customs and traditions of the people.

It is contended that codification will iead to improvement
in the law through rectification of some of the weaknesses of
customary law.!!6

Before British-type courts, where customary law has not
been established in previous cases, a lot of time is spend leading
evidence in proof of Customary law. Where customary law is
codified, time, which would otherwise have been spent on proving
the custom, will be saved. This will promote the trial of cases
within a reasonable time. _

In any case, there are some arguments against codification

of customary law. The following arguments have been proffered
against codification of customary law. ;

Demerits of Codification

Codification of customary law may lead to ossification of
customary law and the stultification of jis growth and
development. Codification will freeze customary law and thereby
depri\{e it of one of its qualities, which is its capacity to change
over time,

1t is also argued that once customary law is codified, it will
cease to be customary law and wil) become statute law.

A very strong argument against codification is that the
product of the exercise is likely to either reflect more
conspicuously the laws of a particular group(s) or community(ies)
than others, or inadequately represent the rules of any given group.
Codification may thus lead to the loss of cultural identity,
Codification will challenge the characteristic of customary law as a
mirror of accepted usage, Nigeria is 2 highly ethnic conscious

society where no ethnic group will accept a code which consists of
the customary laws of a different ethnig group,

U8 Ojo, M. 1. “The Codification of Customary Law in Nigeria” ibid p, 312

o
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There is another argument that since majority' of Nigerians
are illiterate, it will be unwise to codify the customs in a langnage

the people will not understand. o .
¥ ljﬁnother argument against codification of customary laws is

that series of distortions will result from the process of codification




Chapter 5

JUDICIAL PRECEDENT

'}"he doctrine of judicial precedent or stare decisis is one of
the attributes of the common law system. The very core notion of
the precedent system, according to G.W. Paton, is that questions
ought to be decided today in the same way as they were decided
yesterday simply becauge they were decided that way yesterday.1
In Clement v hwwanyarwi? Oputa, JSC said that a precedent is an
adjuflg?d case or decision of a higher court considered as
fumls:.hmg an example or authority for an identical or similar
question afterwards arising on similar question of law. It needs to
be mentioned, however, that the binding decision nesds not
necessarily be that of a higher court. Some comrts are bound by
their own decisions. -

Stare decisis (an abbreviation of the Latin phrase, sfare
decisis et non quieta movere) means to abide by a former decision
where the same points come up again in litigation, :

The doctrine of judicial precedent or stare decisis requires
that the principle of law on which a court bases its decision in
relation to the material facts, or issues, before it must be followed
by courts lower in hierarchy and may be followed by a court of ¢~
ordinate jurisdiction or a court which is higher in hierarchy n
future similar cases. When a court is under obligation to follow a
previous decision, the precedent is said to be binding, When 5

' George Whitecross Paton, 4. Textbook of Jurisprudence 3™ edn by David p
Derham (Oxford; '
Oxford University Press, 1064) P. 181.
Z(1989)3 NWLR (pt.. 167) 54" | )
> The-Norfolk Peerage Cuse (1907) A.C. pp. 10-12 quoted with approval by
Aluko, A.Q. “The doctrine of Stare Decisis and the Nigerian Legal System: A
Theoretical Perspective” (1992) J.C.L.P Vol.3 Nos, 3 and 4, p. 74 at 78,

—
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court has discretion whether or not te follow a previous decision,
the precedent is said to be persuasive.

Case law or judge-made law is one of the sources of law in
common law countries. However, judges do not make law in the
sense in which the legislators do. Thus Prof. C. K. Allen has noted:

By no possible extension of his office can a judge

introduce new rules for the compensation of injured

employee, for national health insurance, for the rate of
taxation, for appropriation of public money. The
legislature can project into the future a rule of law which

has never before existed. The courts can do nothing of

the kind.*

In any case, when a judge decides a particular case, the blackboard
is not wiped out; the decision may stand as an authority for future
cases on similar facts. The judge may create new rules in applying
law to changed circumstances. And where there is a lacuna or no
law governing the sitnation before a court, the judge may also
create new rules. Sometimes judges widen and extend a rule of
law. :
Advantages of following Precedent

The practice of following past decisions has been justified
on several grounds. On the benefits of the doctrine of judicial
precedent, Kalgo J.S.C. said:

Standing by a previous decision, which has not been

proved to be perverse, or to have been decided per

incuriam or proved to be faulty legally or procedurally

has a lot of advantages. It fosters stability and enhances

the development of a consistent and coherent body of

law. In addition, it preserves continuity and manifest

respect for the past. It also assures equality of treatment

for litigants similarly situated. Xt likewise spares judges

the task of re-examining rules of law, or principles, with

* Law in the Making, 6th ed, (London: Clarendon Pres, 1964) p, 294
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eacl.-l succeeding case, and finally it affords the law a
desirable measure of predictability.’
'];he advantages of following past decisions in appropriate cases
will be considered in greater details as follows.®

Certainty and Predictability of the Law '

In Comptel International SPA v Dexson Ltd,’ Uwaifo
J.C.A. (as he then was) said:

The doctrine thrives on the basis that when the Court has

at one time laid down a principle of law as applicable to

ascerfained statc of facts, it will not unsettle that

principle but will adhere to it, and apply it to all future

cases where the facts are substantially the same,

irrespective of whether the parties and subject matter are

the same. This is because there ought to be certainty in

legal principles so that individuals may know how to

;nanage their affairs as regards the requirement of the

aw.
When the law is reasonably certain individuals and their legal
advisers can predict the future action of the court. Adherence to
precedent therefore provides behavioural guidelines, It enables
members of the society to plan their activities within legal limits.
The ability of prospective litigants to predict the likely outcome of
a case based on precedents-will ‘encourage them to settle their
disputes out of court, because they know what direction the law is
likely to follow if the matter goes to trial. Certainty and
predictability of the law also enables lawyers to advise their clients
based on their predictability of what the aftitude of the court 10 2
given matter will be,

* Global Transport Oceanico S.A. & Anor v Free Enterprises Nig, Ld. {2001)5
NSQR 487 at 505

¢ See Generally on this Aluko, A.O. “The Doctrine of Stare Decisis and the
Nigerian Legal System: A Theoretical Perspective” (1992) J.SL.P, Vol .3
Nos.3 end 4 p.74 S

7 (1996)7 NWLR (Pt 459) 170 at 184
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Certainty in law is highly desirable because since
individuals regulate their conduct in conformity with judicial
decisions, the decisions should not be lightly altered because of the
inconvenience and mischief, which will result from such alteration,

Promotion of Judicial Efficiency

The doctrine of judicial precedent is a convenient practice
since it requires that a question once decided should not be subject
1o re-argument in every case in which it subsequently arises. Thus
there is gain of time and resources in not treating as open questions
already decided. Cardozo said that the labour of judges would be
increased almost to a breaking point if a settled point could be re-
opened in every case.®

Scientific Cevelopment of the Law
Application of the doctrine makes for scientific

development of the law. If each new case is decided without any
consideration of prior cases, law will cease to be a science, for the
possibility of prediction which is the hallmark of science will

disappear.’

Prevention of Partiality or Prejudice

Adherence to the docirine prevents partiality or prejudice
on the part of the judge. Because he is required to follow
precedent, his personal whims and caprices are brought under
check. By making a judge conform to laid down standards, he is
prevented from allowing his subjective views, his prejudices and

biases to colour his judgments.

8 (1951)25 Aust L.J. 296 cited in Aluko op.cit p.79
%Ezsjiofor, . “Sousces of Nigerian Law” in Okonkwo, C.O. ed Introduction to

. Nigenian‘Law (London: Sweet & Maxwell, 1980) p.15.
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It Satisfies the Principle of Equality

Equality before the law, which is an aspect of the rule of
law and justice, implies that like cases should be treated alike
while unlike cases should receive unlike treatment. Following
previous decisions is in consonance with this principle of equality.

Respect for the Opinions of One’s Ancestors

It is said that following past decisions is a mark of respect
for the opinion of one’s ancestors who should be presumed not to
“wholly without consideration.” Succeeding
generations leave their mark on the law and the effect of their work
is not confined to the particular disputes that they decide.

Delimitation of Judicial Function

Archibald Cox has pertinently observed that “the wholesale
discard of precedent and the readiness to overturn ... doctrines
reaffirmed by the court ... do no service to the idea of law as
something distinet from politics and the arbitrary preferences of
individuals.” The doctrine of stare decisis restricts judges to their
proper role — it separates judicial function from law making and
politics. Judges are, in the majority of cases, not elected but
appointed. They lack contact with the electorates and therefore
cannot understand or fashion out policy direction. As such, reform
of the law is the funciion of the legislators.

It Reduces the Chances of Exrror

If every judge has to determine all questions before him
without reference 1o previous decisions, there are greater chances
of error than if he follows the eatlier decisions which embody the
collective wisdom of the many,

It foresters the Appearance of Justice following precedent
helps to satisfy the requirement that justice should not only be
done but must be manifestly seen to have been done, There will be
no room for speculation as to the motive for which the judge
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decided 2 case if it is show that he has adhered to precedents in

afriving at his decision. ,

Disadvantages of Following Past Decisions
The -doctrine of judicial precedent is not a bed of roses
without thorns. It has the following disadvantages.

Rigidity o S e .
' The binding force of precedents may prevent the adaptation
of the law to changing social and economic order of the country.

The discretion of courts is fettered, and they quite frequently have

to give decisions of which they strongly disapprove.

It is said that the doctrine of precedent promotes respect
fot the opinion of clders and that such yespect is desirable.

‘However, the wisdom of our ancestors must be located within their

time and age. The circumstances that made a particular rule wise
may 1io longer exist in which case it may be folly to continue to
follow the rule.'® | ‘

. Danger of Illogical and Technical Distinctions

. . A

"Over subtle distinctions -are sometimes drawn to avoid
applying a rule that causes hardship. This leads to technicalities.

Perpetuation of Injustice . |

"The doctrine of precedent may lead to perpetuation of
injustice. The doctrine insists that it is more important that the law
is settled than settled correctly. The doctrine may therefore' give
yise to a situation where the courts may be consistently wrong.

°
a

n
o o °
I3

1 Otaniyan, H.A. “Precedent in our L:égal Syst::m: An Bviluation”in C.O., .
Okonkwo, C.0O."ed, Contemporary Issues in Mgerian Law (Lagos: '1:uma:l§{icro '
Rublishers Ltd, 1992) pp.283 -.288 . o .
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“

Law Reports

The operation of the doctrine depends on the availability of
law reports. Law reports may, at times, be unavailable or
unaffordable to both lawyers and judges. In such circumstance
ther.e may be chances of reaching wrong decisions by relying 01;
available authorities that might even have been overruled.

_ qupplicability to Decisions Based on Discretion
N Thc? much talked abont certainty and predi‘c'tab'ili'éy of the
law res_ultmg' fiom following previous decisions will disappear
when the earlier decision was based on the discretion of the judge

since it has been held that a court is not bound to follow earlier
decisions based on discretion."! ' ~

L

It is not every pronouncement of the judge in the course o'f

a judgment that is a binding precedent, which must be followed. Ft -

is or}ly the. .rat:io‘ decidendi that is binding. A statement made in
passing which is called (obiter dictum) does not comstitute a

bmdu}g precedent.  However, it has never been clear what
constitutes the previous decision'.

The Meaning of Ratio Decidendi
For purposes of the doctrine of judicial precedent, the two

elements of a decision are the ratio decidendi

lem f a, : 1 and the obit
dlCtl.lITI.. It is general.ly agreed that the former is binding while ltI:
latter is of persuasive effect. Nevertheless there is cleavage of

1,
it has been held that each exercise of judicial discretion

facts and peculiar circumstances of each case as previons ;cl:f:i;l:p oe;]:li‘ o tﬂe

is not precedent Odusote v Odusote (1971)1 All NLR 219 S.C., see al o JCAN

Federation (2003)12 WRN 49~ o seealoo JCANy
For instance, in Rossek v ACB (1993)8 NWLR (pt. 3 .

Suprerhe Court was divided -~ o (pt 312) 382 the Nigerian

. on what was the ratio of the cases of Qjokolonba v Algmu (1987)3 NWLR (pf :

61)377 and Taylor v Trust Trini 1 s
30;561 ay stees of Trinity Methodist Church (1986)? NWLR. ®.

L
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apinions on the meaning of ratio decidendi. Furthermore, how to
find the ratio decidendi of a case is also a question of abiding
interest in jurisprudence. What constitutes the ratio decidendi of a
collegiate court is another dimension to the problem. .
" Different meanings have been ascribed to the concept of |
. ratio ‘decidendi. R.W.M. Dias" postulates that three shades of
meanings can. be atiached to the expression, ratio decidendi. The.
first, which according to him, is the translation of it, is the reason
for the decision'. To him, even a finding of fact may in this sense
be the ratio decidendi. It is difficult, however, 10 appreciate how
a finding of fact can be a ratio decidendi. The finding of fact will” .
necessarily be followed by a course of reasoning that leads to the
actual deoision. The reasoning will normally be based on'law or
rules having legal effect. Where there is no law governing the
sitvation, the reasoning will now constitute law for future
-decisions.
The second meaning, according to Dias, is the rule of law
proffered by the judge as the basis of his decision. The third sense
of the term is the rule of law which others regard as being of

binding authority. Thus”the ratio decidendi in this third sense . -

includes subsequent elucidation or interpretation of the previous
decision. ' :

7 Salmond distinguished what 4 ase decides generally and as
against all the world from what it decides Befween the parties -
themselves. To him, what it decides generally is ‘the ratio
decidendi or rule of law for which it is authority; what it decides
between the parties includes far more than just this. On this
premise he described ratio decidendi as the rule of law applied by,
and acted.on, by the coust, or the rule }vhich the court regarded as

15 Dias, R.W.M. Jurisprudence 5 edn. (London. Butterworths, 1985) P. 140.
4 I the Nigerian case of Agbai v Okagbue (1991)7 NWLR (pt 204) 391 at434
the Supreme Court similarly defined ratio decidendi as the reason for the court’s

decision.




!

. goveming the case

138 ' Modern Nigerian Legal System

]5

said that though specific decisions on specific questionis are
binding, however, such precise decisions will ordmanly be
supported by a course of teasoning which. establishes a general

proposition of law which the court vses to cxplam and justify its .
.. decision. That proposition - may properly be called the ratio
. decidendi of the decision, and is binding. This opmmn "tends to

support the ‘earlier assertion that a mére finding of fact canriot
constitute a ratio decidendi.

. The classical theory of ratio decldench as explained by
Julius Stone is that the ratio decidendi’is the principle propounded |

by the precedent judge "as necessary for, or as a basis of his

decision.!” Julius Stone criticizes this theory because, accordmg o

him, it is based on ‘two wrong assumptions; to wit, that there is

‘normally one and only one ratio decidendi of a case, which

explains the holding on the material facts; the other is that sich a
ratio can be delimited from the examination of the particular case
itself. The first criticism is quite tenable because many cases have
more than one ratio. In this regards, Paton pertinently observed,

It simply is not true to say that the only thing

binding in a case is the principle upon which it was

decided. One case may provide binding authority

for many propositions of law. Bach judicial decision

of a questlon or issue leading to the determination

of the whole case, whether in interlocutory

proceedings or at tral, may pl‘OVlde binding

[

5 Sa!mond on Jumpmde‘nce 12" edn by P.J. Fitzgerald (Bombay NM.
Trlpathl anate Ltd., 2001) PP. 176 177 .
¢ Paton op. cit p. 189 :

oM Swone} J. Legal sysiem and Lawyers’ Reasamngs (Sydney: Maltland

Publications Pty Ltd,, 1986) P. 268 Agbai v Okagbue (1991)7
204)391 at 434, | {1991)7 NWLR (pt.

. o

»

3 L -

| Salmond’s conceptlon of ratjp dec;dendz '
- thus apprommates to Dlas second meaning of the term, .
Paton'® appears to be in agreement with Salmond when he -
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authority If the same questions arise in subsequent

proceedings in a shbordinate court, they will hmd

 that court to decide the question in the same way'® _

" However, Julius Stone's second criticism. appé'ars
misplaced to the extent that it suggests that the ratio of a case can
only be cxpkamed by future decisions. In some cases the ratic of 2
case is ascertainable by reference to the decision of the precedent
court, 2

The def' mtlon of ratio decidendi by Professor Hochi:
Okafor,'® as “the pnnclple of law, based on the material facts of
thé casé, on which the €ase has been ‘ultimately decided” cannot,
with due respect, be accepted since it presupposes that a case must:

. have been ultimately decided before a ratio could flow from it. As .

Paton observed above, a decision on: an issue in a case, even at an

~ interlocutory stage may constitute a ratio decidendi.

In the recent case of 4.LC. Ltd. v NNPC Edozie, J. S.C. said .
that the ratio decidendi of a case represents the reasoning or ~
principle or ground upon which a case is decided. With due
respect, this definition suffers the same pitfall as the definition by
Professor Ilochi Okafor, In" djibola v Ajadi, 2 pikailu, J.C.A.
delivering the leading judgment of the Court of Appeal, defined
ratio decidendi as the-enunciation of the reason or principle on
which a question before a court has been decided. In order words,
it is the general reason given for the decision or the general ground
on which it is based, detached or abstracied from the specific
peculiarities of the particular case which gave rige to the decision.
This definition corresponds with Salmond’s. conception of ratio
decidendi and explains why a case can be an authority for another
case whose facts, though similar, are not the same.. & '

ol n

18 paton op.cit. p.183

19 Okafor, 1. “The Appellate System of Justice in Nigeria” in Elias T.O, ed
Nigerian E.ssays in Jurisprudence (Lagos; MIJ Publishers, 1993) P, 314

2 (2004) AL FWLR 1273 at 1289 -

[
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« In Clement v Iwuanyanwu,” Oputa. JSC conceived ratio

decidendi in Dias’ second sense. He said: o _
Courts attempt to decide cases on the basis of
principles established in prior cases. Thus, prior
cases which are close in facts or legal principles_to-
the case under consideration are called precedents.
The two cases (the one under consideration and the
other used as precedent) must be close in facts — the
facts must be similar for the doctrine to apply.
His Lordship went further to distinguish between principles and
rules as follows: ‘
As T said earlier on, courts attempt to decide cases
on the basis of principles established in prior cases.
These now serve as authorities. But ‘an accepted
principle may not necessarily decide the outcome of
a dispute. Principles are wider than rules. Rules
apply in an all or nothing dimension. Either the
decision falls within the antecedent portion of the
rule, in which case it must be dealt with as the rule
dictates; or it does not, in which case it is unaffected
by the rule. Rules dictate i‘esults, come what may.
Principles do not operate that way. Principles
merely incline a decision one way but not
conclusively. Principles survive intact even when
they do not prevail in any particular instance. As
principles are distilled from the facts of the case in
which- they were promulgated; as principles draw
their inspiration and strength from the very facts
which framed the issues for decisions; it follows
that when the facts are not similar, the principle
need not apply or be applied, to the new case
It needs to be added, however, that what is required is not

necessarily that the facts df the previous and the subsequent ¢ases:

21 (1989) 3 NWLR Pt.107, 54
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should be the same or similar; it is sufficient if the same question
decided in previous case arises in a subsequent case. .
In the final analysis, ratio decidendi may be defined as the

Teasoning, or principle, or ground or general proposition of law. on

which a case or an issue in a case is decided or subsequent
interpretation of the reasoning or principle or ground or the
proposition of law in future cases®. In fact the future interpretation

may expand or narrow down the ratio of a case.”
Having examined the meaning of the term ‘ratio decidendi’

the next issue is how to find the ratio decidendi of the decision of a
single court and that of a collegiate court.

'Finding the Ratio Decidendi

In practice it is difficult to identify tnc ratio of a case. The

‘traditional approach is to identify the principle or principles of law
" propounded by the judge as the basis of his decision.®* Prof. A. L.

Goodhart seriously criticized this approach. Professor Goodhart
did not stop at criticizing the traditional approach but went further
to propound criteria for ascertaining the ratio decidendi. He
summarized his rules for finding the ratio decidendi of a case as
follows _ :
1. The principle of a case is not found in the reasons given in
the opinion. ) '

-

-

2 Singular words in this definition includes their plural .

23 For instance the ratio of the Supreme Court decision in Garba v University of
Maidiguri (1986)4 NWLR (pt. 34) 162 has been cut down in subsequent cases
of Arinze v F.B.N. Ltd (2004)12 NWLR (pt. B88) 663; Esiaga v Universily of
Calabar {2004) All FWLR (pt.203) 381; Military Governor of Imo State &
Anor v Chief B.A. E. Nwauwa (1997) 2 NWLR (pt490) 675

2 Opene, J.C.A. gave a similar definition in Ukpo v dlede (20019 NWLR (pt.
717) 203 at 224, He said that the ratio decidendi of a case is the ptinciple of law
upon which a particular case is decided, that is the legal reasoning leading to the

court's deeision.




142 ' Modern NMigerian Legal System

- 2. The principle is not found i the rules of law set forth in the
_ opinion.

"~ 3. The pnnclple 18 not necessanly found by a consideration of
all the ascertainable facts of the case and the judge’s
decision.

4. The pnncnple of the case is found by taking account of (a)
the facts treated by the judge as matanal (b) his decision as
based on them. '

5. Infinding the principle it is also necessary to establish what
facts were held to be immaterial by the judge, for the
principle may depend a much on exclusion as it does on
inclusion” **

According to Goodhart, the main reasons for these general rules

‘are that as regards (1), the courts often state their reasons too

widely and sometimes incorrectly but the cases are: ‘nevertheless
authoritative; as regards (2), sometimes there is no rule stated; as
regards (3), (4) and (5), it is the facts which the trial judge regards
as material which is important. . According to Goodhart, “it is by
his choice of material facts that the judge creates law.”%¢

One obvious criticism of Goodhart’s $ theory is that it
presupposes that the facts of a case niust have, been found before

the ratio of a case can be deducedl. Some cases are actually decided - '.

on assumed facts and yet the legal reasomng leading to the
decision will constitute a ratio decidendi.” _

25 Essays in Jurispradence and the Comrmon Law pp. 25 — i |
ef al, Introduction to Legal Method (London; SwI::};t & ng\g;?t?;&)l:m?z '
% Paraphrasing Goodheart’s theory, Julius Stone said thit in Goodhart's tgeo
the ratio decidendi is squarely asserted to be controlled by the case and the v
holding on these facts, and this control is sald tobec

pp .268 «269 .
The case of Adesanya v The President (1981)2 NCLR 358 which is the locus

classicus on locus standi was actually dct:lded based on
reference to the Supmme Court. - assumed faots upon

omplcte Julins Stone op. cft
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Karibi-Whyte, J.5.C. quite appreciated that a ratio could be derived
from a decision based on assumed facts when he said:
The ratio decidendi of a case is not determmed from
isolated: dictumn in the ]udgment It 1$ ;ietmmned on
considerations of the issues in dispyfg between the
parties and the facts pleaded and foundri_u support of the
contention of the issues. Hence every judgment ought to
be read as applicable to the particular facts proved or
assumed to be proved. The generality of ‘;hc expressions
found therein are not intended to be exposition of the
whole law but are governed and qugllﬁed by the
particylar facts of the case in which.sueh expressions are
to be found. %
Goodhart also failedr to apprecnate that decisions on
mterlocutory questions can yield rationes decidedi.

A scathing criticism of Goodhart’s theory was made by
Prof. Julius Stone, Stone started from the premise that Goodhart
. Was attempting to produce a prescriptive rather than-a descriptive
theory, which, accordmg to him, is a big mistake. According to
Stone, the process is basically one of choosing an appropriate level
of generality. There is thus 1mp1101t in a decided case a number of-
potentlal rationes decidendi.?’ Stone came to the conclusion that
there is “a range of alternative rationes decidendi competing inter
"se to govern-fuivie sitnations and as among these, only future
decisions will show which .is binding.*’ J. M. Elegido has
_pertinently observed that though Stone’s point is valuable, it

.should not be exaggerated. In his words, “by combining in a
random manner the “facts” of a case stated at different levels of
generality, it is certainly possible to generate literally thousands of
alternative rationes for the same decision. But in practice the great

2 Uba v Gmbh & Co (1986)3 NWLR (pt 110) 374 at 402,

% J, Stone “The Ratio of the Ratio Decidendi” (1959)22 Modern Law Review
597,

3 1bid
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majority of them will not be given serious consideration by an
experienced lawyer”.

Elegido further maintained that the recent consensus among
the leading 'writers on the subject seems to be to abandon the
proposals of both Goodhart and Stone and go back to the
traditional theory

In practice, in determining the ratio decidendi of a case, the
courts usually consider any one of the following factors: the reason
or reasons for the decision as stated by the judge; the ground or
grounds or the principle or principles of law stated or implied by
the judge asthat on which the decision on the case or an issue in

. the case was based, and the actual decision in relation to the

material facts. In addition, the court may consider the
interpretation of the case in any later case determined after the
instant case.”

Finding the Ratio Decidendi of 2 Collegiate Court

The foregoing discussion borders on finding the ratio

decidendi of the decision of a single judge. The problem is more
complex in the case of appellate or’collegiate courts, which are
made up of more than one judge. In such a situation the starting
point is that you should follow the majority decision. A minority
decision does not constitute a precedent. But the matter does not
end there. The majority may have different reasons for their
decision. Furthermore, the case may be fragmented into a number
of different issues and there may be d1ffcrent ma_]ontles on
different issues. o

Dealing with the problem of ﬁndmg the ratlo of a case
decided by appellate or collegiate courts, a leading authority on the
Nigerian Legal System, Professor Obilade, said:

3! Elegido, op.cit p.264
2 Ibid p. 265 _
¥ Obilade op.cit pp. [ 15— 116. Obilade’s views are slightly modified here,

i
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Where the court is divided and the majority judgments
are comsistent with one another even though each
majority judge relies on a legal principle different from

that relied upon by any other majority judge, it seems

that all the legal principles relied upon in the majority

judgments constitute the rationes decidendi of the case,

Where the majority judgments are consistent with one

another and they are based on the same legal principle,

that principle is the ratio decidendi of the case. In cases

where the majority concurs in the result but the majority

Jadgments are inconsistent with one another it is difficult

to determine the ratio decidendi. Suppose, for example,

that the majority of the judges in a case are in support of

the order of the court but there is no majority in support

of any of the grounds of the decision.. . . it appears that

the case should not be cited as a binding authority for

any pr0p031t10n
“While one generally agrewmth the erudite -Professor, it is difficult
to agree with him that where different legal principles are relied
upon by each majority judge to armrive at their decisions, these
divergent principles will constitute the rationes. The question will
readily arise, which of the principles will bind a lower court.

A justice of the Nigeria Supreme Court, Okey Achike, in
the case of Abacha v Fawehinmi® asserted that in the judgment of
an appellate court where more than one justice sits, it is the ratio
contained in the leading judgment that constitutes the authority for
which the case stands. AN other expressions contained in the

 Obilade, A.O. The Nigerian Legal System (London: Sweet & Maxwell, 1979)
p.113; See also

Phillips, O.H. 4 First Book of English Law_(London: Sweet & Maxwell,
1970) 206.
% (200096 NWLR (Part 660) 228.

ey
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concuiring judgments are obiter letle of dicta. In his own
words, :
Where a single judge presides, the situation does not

admit of any difficuity; the judgment of that court is

what may be discered as the ratio decidendi or rationes
decidendi of that case.... The problem such as thé one’
raised in this appeal, arises when three justices (as is
usually the case in the Court of Appeal) or five justices

(as is usuvally the case in the Supreme Court) preside

over a case or an appeal wherein one of the Justices is
asﬁlgned the responsibility to write the leading judgment -

and others under - the mandatory provision of the . -
Constitution are obllgcd to render either their concumng

or dissenting judgments. In such a situation, it is the
leading judgment that is, in legal circles, regarded as the
judgment of the court.

The other judgments may respectively be a two
word Judgment e.g. “I concur” or judgments longer or
shorter than the leading judgment ... .The point of
jurisprudential interest and of considerable interest in
this appeal is the relationship of the bindingness of the
ratio decidendi or rationes decidendi contained in the
leading judgment on the one hand, and the other
concurring judgments, on the other hand. Are they at par
or are some superior {0 others? The jurisprudence and
practice of law in this country appears to be tolerably
clear: it is the ratio or rationes contained in the leading
judgment that constitutes or constitute the authority for
which the case stands. All other expressions contained in
the concurring judgments, particularly those pot
addressed in the leading judgment are obiter dicta, %

3 per Achike, JSC in dbacha v Fawehinnti (Supra) at pp. 322 — 323,
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In making this proposition of law, Achike, JSC relied on the

- Supreme Court decision in Elifah Idise & § Ors v Williams

International Ltd>” where Wali JSC in his leading judgment said:
Issues for dctcnmnatlon baSed on ground of appeal from
a concumng Judgment which is different from the
leading judgment can only be obiter dicta, and therefore
it will be mere academic exercise to consider them. In
the imistant case, issues 3, 4, and 5 which were based on
the concurring judgment of Uche Omo JCA which
differs from the lead judgment and thus amounts to
obiter dicta are not valid as it will amount to a mere
academic exercise to consider them.

His Lordship, Wali J.S.C., however, did not cite any judicial or

{ juridical authority to support his far-reaching proposition. It is also

well to remember that the opinion of Achike, JSC in Abacha v
Fawehinmi®® was contained in his dissenting judgment.

It is submitted with great respect that the above opinions of
Achike and Wali J.J.S.C. on finding the ratio of the decisions of
appellate courts made up of more than one judge appear to be
contrary to section 294(3) of the 1999 Constltutlon of Nigeria

‘which provides:

A decision of a court conmsnng of moré tha.n one judge

shall be determined by the opinion of the majonty of its

members.

The constitution is silent on the issue of leadmg _]udgment
which however is a matter of convenient practice. Following the
constltutlonal provision, Andrew Obaseki, J.S.C. In Ige v
Olunloye® said that the decision of a composite court means the
opinion of the majority of the judges constituting the court. The

o 4 (1995) 1 NWLR (Pt 370) 142 at 150
% (2002) 6 NWLR (Pt 660) 228
2 (1984) 1 SCNLR 158 at 165
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opinions of  Justices Wali ¥nd AchiKe, with utmost respect, are
also against the current of juridical and juristic opinions. Where

- judges of a composite court such as the Supreme Court or Court of

Appeal state different reasons or make different statements of
principle in giving judgment for the same party, the ratio will be
that concurred in by the majority ‘where there is no dissenting
judgment. To constitute a ratid, theé majority must have a common
ground on the reasoning leading to the decision. If there is a
dissenting judgment, the opinion of the dissentérs are
discountenanced for purposes of determining the ratio. What now
becomes the ratio is the reasoning supported by the majority of the

majority provided they constitute the overall majority. Where the .

majority of the majority are less than the overall majority, then
their opinion will not constitute a ratio. _

The recent Supreme Court decision in Chief Kalu Igwe & 2
Ors v Chief Okuwa & 2 Ors,”® contradicts the proposition that the
ratio decidendi of a case decided by a composite court can only be
found in the leading judgment. In that case, the Supreme Court on
15" February 2003 delivered 2 judgment in an appeal between the
parties herein. The appellant’s appeal was dismissed by a majority
judgment. On 20™ February, 2002, the appellant brought a motion
on notice praying for an order setting aside the judgment of the
Supreme Court, and an order for the appeal to be heard de novo
before a new panel of the Court. The application was based on two
grounds. The appellants alleged in the first place that there was a
denial of fair hearing when the Supreme Court struck out grounds
5 and 6 raised in the notice of appeal filed on g September, 1999
and argued as issue 3 in the appellant’s brief, which issue touched
on the title to the land in dispute. The appellants claimed that the
grounds were struck out by the Court on the basis that leave of
court was not obtained to argue the grounds when in fact leave was
obtained. Secondly, the appellants also relied on some comments
contained in the lead judgment which they claimed proved that the

40(2003) 47 W.R.N. 21
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learned Justice of-the Supreme Court who read the lead julgment®

did not'téad the appellants’ reply brief. _

In dismissing the application by a majority of 4 to-1, the
Supreme Court held, inter alia, that failure to consider issue-5 in
the leading judgment in the circumstances stated did not rob the
judgment of its efficacy where the said issue was exhaustively
considered and resolved against the applicants in one of the
concurring opinions.”? In his dissenting opinfon, Kutigi, JSC
mdintained that issue 5 was germane to the appeal..In the
circumstance, the wrongful exclusion of that issue deprived the
majority lead judgment of the character of -a legitimate
adjudication. -

~ Unfortunately, the opinions of the Supreme Court in dise v-

Williams International *® and Abacha v Fawehinmi * regarding the
staius of a concurring judgment were neither cited to the court nor
did the court consider them suo motu. Of course the decision in
the instant case contradicts that opinion. If the opinion of Wali
and Achike JISC that the opinion contained in the leading
judgment is the judgment of the court, then it goes without saying
that the Supreme Court in this case will be taken as not having
considered the vital issue number five. In any case, the fact that
the majority failed to consider issue number five which is germane
to the appeal means that the appeal was not properly heard. In the
circumstance, one will support the dissenting opinion of Kutigi,
JSC. T

The question of the status of a concurring judgment was
more directly in issue in the case of Emeka Nwana v Federal

Capital Development Authoriiy &5 Ors.” The appointment of the

1®* Appellant with the 1% Respondent was terminated. He was then

‘U Atp.33
4 (Supra)
# (Supra)
1 (2004) All FWLR 1243
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asked to vacate the residential accommodation allocated to him in
the course of his employment. He refused to yield up possession
and resisted ejectment by obtaining an injunctive order. The
respondents nevertheless forcefully ejected him from the
residential house. The Appellant sued the Respondents at the high
court :‘.irld claimed exemplary damages for trespass to the prémises
and his goods. The High Court found for him. The decision was set
aside by the Court of Appeal. On appeal to the Supreme Court,
learned counsel for the Appellant submitted, inter alia, that the case
of: Chulwumah v Shell Petroleum Development Company of
Nigeria Limited® was inapplicable in that the statement by
Karibi-Whyte, JSC in his concurring judgment relied upon by the
Court of Appeal is an obiter dictum whickis not binding on the
coutt, T}}e Supreme Court unanimously dismissed the appeal, In
%115 leading judgment, Niki Tobi, JSC said that a concurring
Jl.}dgl‘ll.ellt has equal weight with a leading judgment. According to
him, it cox.nplements- and adds to the leading judgment. A
concurring judgment could at times be an improvement of the

leading J’udgment when it adds certain aspects which the writer of
the leading judgment did not remember to deal with. In so far as a -

concurring judgment performs some or ali the above functions, it
ha‘s equal force with or as the leading Judgment in so far as t’he
principles of stare decisis are concerned, '

' Just as in the above case of Chief Kalu v I i
Supreme Court authorities on the status of{a ,concﬁrril‘lg;j‘i’ld;iig:tt'
were neither cited to the court in the instant case nop did the court
advel:t to them on its own, The effect is that there are two
cc‘mﬂlc.tmg Supreme Court decisions on the matter. The better
view, it 1s.submitted, with due respect, is that the status of a
concurring Judgment depends on the position of the majority of the
other judges. If an issue not considered in the leading judgment is
oonmdgred in the majority of the concurring judgments and the
reasoning supporting the decision in the issue is consistent, then

46 (1993)4 NWLR (Pt 289) 512
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the reasoning will constitute a ratio decidendi, provided that. the
majority constitutes overall majority. r

The Fnglish Court of Appeal decision in Harper and
Others v National Coal Board” is so illuminating on this subject
that it will be given detailed consideration. The plaintiff was a

coal-miner who had worked underground for 34 years, In

February 1968 he was certified as suffering from pneumoconiosis. -

He did not then realize that he could make a claim against his
employers for damages, and when he sought advice, his union did
not suggest to him that he could. He had thought that his only
remedy was 10 claim disablement benefit. As a result of a case
published in the newspapers in 1971 the Plaintiff discovered for
the first time when he saw the union’s ‘solicitors, that he had'a

worthwhile cause of action against his employers. He was advised.
that he could seek leave under the Limitation Act 1963 to bring.
proceedings. In September 1973 he applied for leave pursuant to -
section 1(1) of the 1963 Act. The judge refused to grant leave, .~

taking the view that the plaintiff “had feiled to fulfill the
requirements - of section 1(3) of the 1963 Act, in that-he had

knowledge of all the material facts on which his action was based .
in 1968, i.e. more than three years before the action was brought. -

The judge based his decision on the/speeches in the House of
Loxds in Central dsbestos Co. Lid. v Dodd.* The root issue is on

this point of law: what is the knowledge which bars a man from. -

getting leave? Is it his knowledge of the fact or ljis knowledge of
the law? Prior to the decision of the court in the Ceniral Asbestos
Co. Lid case, the Court of Appeal had held in a series'of cases that

time did not run against a man until he knew that he had a

worthwhile cause of action®’. None of those cases were overruled

o~

41(1974) 2 All ER 44]
*®(1971)2 ALER 1135
 Quch casés include Pickles v National Coal Board (1968)2 All ER 598;
Skinsley v Cape dsbestos Co. Lid. (1968)2 Lloyd’s Rep. 201; Smith v Central
Asbestos Lid, (1971)3 All ER 769; Newton v Cammel Laird & Co.

S
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suffered from asbestosis due to work. He knew it when he had fo
give up ;vorl_( in 1965 because of it. But he did not know he had a
cause of action until after the ligfitaffon pertdd ™ He "0t leave']
October 1967, within 12 months of gettinpgeto know tl'i?tt-he h:dlz
cause of action, but more than 12 months of getting to know the
facts. The Cowrt of Appeal held that he was within time. The
House of Lords affirmed the decision, but only by a majority of
three to two, The speeches of the Law Lords however show
perplexing difference of view. Two of the majority accepted the
view of the Court of Appeal in Dodd’s case that time did not run
against a man until he knew that he had a worthwhile cause of
action. The two in the minority disagreed. They took the view
that time ran against a man as soon as he knew all the material
facts, even though he did not know that he had a wotthwhile cause
of action. |

Lord Pearson was the odd man out. He held that time did
not run against Dodd until April 1967 because “he did not
appreciate that the appellants were at fault and that his njuries
were attributable to their fault.” On that ground, he agreed with
Lord Reid and Lord Morris that Dodd succeeded. But he went on
to say that he agreed in substance with the opinion of Lords Simon
and Salmon that time begins to run from the period of knowled
of the facts. 5

Lord Denning with whom Stephenson agreed
following propositions of law: e made the
(@  We can only accept the line of reasoning which
supports the actual decision of the House of Lords, By

no possibility can we accept an i i
v ¥ reasoning which
would show the decision itself to be wrong®, ¢

*

by the House of Lords in Central Asbestos Co.:v Dodd, !- Dodd

50 Qi . ) .
Smith and Bailey agrees with this view when they sai : i
. . ; . y said that where a ju
dissents as to the result, his or her views must technically be disregardidc}%i
purposes of ascettaining the ratio on the ground that his reasons cannot be
‘necessary’ for a decision he opposes, Smith and Bailey op cif p, 240

S

!
‘ - ;
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{b) - The second proposition is that ifi we can discover the -

reasoning on which the majority based their decision,
then we should accept that as binding on us.

(¢6)-.««The third:proposition-is that, if we can discover the
reasoning on which the'minority base their decision, we
should reject it. It must be wrong because it led them to
the wrong conclusion.

(d)  The fourth proposition is that if we cannot discover the
reasoning on which the majority based their decision,
we are not bound by it. We are free to adopt any
reasoning which appears to us to be cormrect, so long as

_ it supports the actual decision of the House.
Applying these propositions to the instant case, Lord Denning
further said:
: The actual decision of the House in favour of Dodd must
be accepted as correct . . .. We cannot accept any line of
reasoning which would show it to be wrong. We cannot
therefore accept the reasoning of a minority of two . .. .-
We ought to accept the reasoning of the three in the
majority if we can discover it. But it is not discoverable.
The three were divided . . . . So we cannot say that any
of the three in the majority was correct. The result is
that there is no discernible ratio among the majority of
the House of Lords. In the circumstances, [ think we are
at liberty to adopt the reasoning which appears to us to
be correct.”! .
In the final analysis, the Court of Appeal adopted the
teasoning in the long line of cases before the decision of the House
of Lords in the Dodd’s case which did not overrule them.
What of a situation where the concurring judge merely

says, “I coneur”, without more? 'Russel, L.J. had suggested thata

 Atpad6
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statement “I agree” may simply indicate concurrence with the
order proposed in the leading judgment and not necessarily all the
reasomng This view cannot be supported.  To agree or concur
with a leading Judgment clearly means concuirence with. aIl the
reasoning and order in. the leading Judgment The concurrence is
not qualified, ,

By way of summary, the position can be stated as follows.
In‘a court made up of more than one judge, the ratio decidendi can
only be found in the decision of the majority. On no account can an
opinion expressed in a minority judgment be part of the ratio
decidendi, In respect of the “majority Judgment, if they are
consistent ~ “with one  another, the ’ reasomng
leading to the- decision on which the miajority has 4" ¢éiimon
ground, will constitute the ratio decldend1 provided that the
majority constitutes an overall majonty Where the majority of the
majority are less than the overall majonty, then their opinion will
not constitute a ratio-decidendi which will bind a lower court. In
such clrcumstance, the lower court is free to adopt any reasoning

- which appears to it to be correct, so long as it supports the earlier

decision. :

The other element in a decision whwh deserves
cons1deratmn at least for the purpose of distmgmshmg it fmm the
ratio decidendi is obiter dictum.

, ¥

b I

@ Ih an address to the Holdsworth Club of the Umversuy of anmgham 1968-

69 reprinted in B.W. Harvey (ed), The Lawyer and Justice (1978) cited in SH
Bailey and M.J. Gunn Smith and Bailey on The Modern English Lega/ System

© 3" (London: Sweet & Maxwell, 1996) p. 420

¥

- cursory.”
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Obiter Dictum

The word ‘obiter” simply means in passing, incidental,
An obiter dictum is, what a judge says in his
Judgment that goes beyand what is necessary to decide the

particular case, It is an expression of opinion made in giving a .

judgment by the judge, but not necessary for his decision and
accordingly cannot form part of the ratio decidendi of the
judgment. Oblter dictum, fot being a decision, cannot be made a
subject of an appeal.** Professor AL. Goodliart follomng his
theory of ratio decidendi sdid that an obiter dictum is “a conclusion
based on a fact ‘the existence of which has fiot been determined by
the court.””® This view cahnot _be supported. It has been pointed
out earlier that there is a dlstmctlon that can be drawn between
staternents based on facts the existence of which has been denied
by the court and statements based on facts the existence of which
has not been determined by the court. The latter may arise where
the court gives a preliminary ruling or a point of law on assumed
facts. In such cases the ruling can be regarded as ratio decidendi,
whereas in cases where the facts are demied by the court the
statements are purely obiter. % There may also be reference to a
higher court of some questions of law before the facts of the case
have been ascertained. The rationes decidendi of such decisions
are binding,

Attempts have been made to categorize obiter dicta as
follows. Dicta that are manifestly tangential to the case in which

* Per Edozie, JSCin A.1.C. Ltd v NNPC (2005) 11 NWLR (pt.937) 563 at 589.
His Lordship further said that obiter dictum reflect the opinions of the judge
which does not embody the resolutions of the court.
St dbacha v Fawehinmi (2002)6 NWLR (pt 660)228

Goodhart op cit, p.22 quoted with approval in Farrar e? al. op. cit. p.96.

% Sir Rupert Cross, Precedent in English Law (31d edn) quoted with approval in
Farrar et af op. cit. p.96.
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AY ;
they occur are called gratis dicta. Dicta that relate to a collateral .-

issue are called judicial dicta.|Where, in order to settle the law on a
particular point, the court askg counsel to address it on the law and

future court the facts and issues pronounced upon in the earlier
case must be on all fours with the facts and issues in the
- subsequent case. However, in the more recent case of Adetoun

then makes general statements about the 1aw, these statements are
regarded as superior species af obiter dicta.y
The weight to be given to an obiter depends on the

following factors: the rank of the court; the prestige of the judge;

whether it was a considered|judgment; the date of the decision;
whether there were different .rationes for the same decision;
whether action was, opposed jor the point was “argued by counsel;
the reliability of the'reporter. 3

If a judge i a luminaty of high standing, his obiter dictum

may in due course crystalhze to good law. However, if it 1§ thc,

contrary, the dictum will sooner than later be ignored completely.”

Dlstmgulshmg :
. . The doctrine of stare decisis is based first a:nd foremost on
the relevant likeness betweenicases — the previous case and the one
before the court. Where theri is no relevant likeness between the

- two, it is an idle exercise t con51der whether the previous one

should be followed or depaqted from.% Thus, where,a previous

.decision is cited to-a court inia future case as a bmdmg precedent, |

the court has a duty to examine the facts of the instant case in
relation to the facts of the previous case sought to be relied on as a
precedent. Where the court finds some material difference in the
facts of theqiwo cases, the court may distinguish the previous

. decision and will therefore not follow 1t In Chief Mene Kenon & 2

Ors v Chief Albert Tekan & 5 Ors. The Supreme Court per
Ejiwunmi, JSC, held that for a previous decision to be binding on a

57 Ibid
58 Phillips O.H. A First Book of Englfsh Law 6th edn (London: Sweet &
Maxwell, 1970) pp.194 - 5.

5% per Achike, JSC in Oshodi & 2 Qrs v Eyifunmi (2000)3 NSCQR 320 at 377
5 Adisa v Oyinwola (2000)10 NWLR (Pt )3 -

51 (2001) 14 NWLR (pt. 732) 45 atf

- i
v ™3

-

¥

Oladeji (Nig.) Ltd. V Nigerian Breweries Pic® Niki Tobi, JSC,
who dellvered the leading Judgment observed, as follows: ~
Factual distinctions or dlfferences in cases can

only avail a party when they are germane or material to

the stare decisis of the case. Stare decisis ... is based on

a certain state of facts which are substantielly the

same....This also means that the facts need not be on all

fours in the sense of exactness or exactitude. There can

" hardly be any two cases where the facts are exactly the
. same, and the doctrine of stare decisis which has been

built by the judicial system over the years does not say

that the facts must be exactly the same. Thus, there could

be inarticulate differences that w111 not necessarily

hinder the application of the doctrine.®*

It is submitted that the opinion of Niki Tobi is preferable
Even in the Chief Mene Kenon case, Ogundare, JSC, in his
concurring judgment talked of similarly between the facts of the
earlier case and the facts of the subsequent case.

Distinguishing - involves the assertion of the dlfference
between cases as a _]ustlﬁcatlon for not following the ratio
decidendi of a previous case which otherwise should have been
binding. The court in the subsequent case will mention the
difference in order to show that the principle in the previous case is
not applicable. This differs from a refusal to follow, and overruling
of, the previous case, which are courses open only to a court which
is not bound to follow a decision of the earlier court. Thus in
distinguishing, the hierarchy of the court that gave the earlier
decision, or of the court distinguishing such decision, is irrelevant,

£

%2 (2007)5 NWLR (pt. 1027) 415
5 at p. 436
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Distinguishirig, however, is not limited to identification of
the factual differences between cases and reliance on these
differences as a ground for not following the earlier decision, This
is only one kind of distinguishing which Professor Granville
Williams calls nonrestrictive d1st1ngulshmg Non-restrictive
distinguishing occurs where a court accepts the expressed ratio

o decidendi of the eatlier case and does not seek fo cprtail it, but

finds that the case before it does not fall within this ratjo decidendi
because. of some material dlfference of fact. Resirictive
distinguishing, on the other hand, cuts down the expréssed ratio
decidendi of the earlier case by treating as material to the earlier
decision some fact, present in the earlier case, which the earlier
court regarded as immaterial, or by mtroducmg a tzual;ﬁcatlon
(exception) into the rufe stated by the earlier court.”™ Professor
Williams rejecis the view of Professor Goodhart that the judge in a
case is the final arbiter of what facts are material.

- The Doctrine of Judicial Precedent and the Hierarchy of
Courts
The doctrine of judicial precedent means that the decision
of a court is binding on every court lower in hierarchy and that
some courts are bound by:their previous decisions. Knowledge of
the hierarchy of courts is therefore indispensable for an
appreciation of the working of the doctrine. The British type courts
to which the doctrine applies include the Supreme Court of
Nigeria; the Court of Appeal; the Federal High Court; State High
Court; Magistrate’s Court and such similar courts that may be
created by the National Assembly or State House of Assembly.

o4 Williams, G. Learning the Law (1 1th edn) (London: Stevens and Sons 1982)
p. 75 .
 ibid p.76
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The Supreme Court
‘The Supreme Court of Nigeria stands at the apex in the
hierarchy of courts in Nigeria. Created in 1963 on the attainment of

- republican status by Nigeria, the Court succeeded the Judicial

Commiitee of the Privy Council as the Court of final appeal in the
country. The decisions of the Privy Council on appeals from
Nigeria therefore rank at par with the decisions of the Supreme
Court. By their manner of appointment, (through Federal officer
and instrumentalities) funding, control-etc. both the Supreme Court
and the Court of Appeal could be said to be Federal Courts.
However, judging by the nature of their appellate jurisdiction
which covers hearing appeals from State Courts, and the original
jurisdiction of the Supreme Court which extends to matters
between the Federal Government and a State Government, or State
Governments inter se, these Courts are not really federal Courts
but federation Courts. Thus both the Supreme Court and the Court

of Appeal fall within the hierarchy of State and Federal courts.

The questxon is; in’ the- interest of certainty and
predictability in the law, whether a court of last resort should
depart from its previous decision. In England, from the middle of
the 19th century the rule develo £ed that the House of Lords was
bound by its previous decisions.”” This rule was ﬁnally recognized
and acknowledged by the House of Lords in London Street
Tramways Co. v L.C.C.* in 1898, It was only in 1966 that Lord
Gardiner L.C. on behalf of himself and the other Lords of Appeal
issued the following practice direction:

Their Lordships regard the use of precedent ... as an

indispensable foundation upon which to decide what is

the law and its application to individual cases. It

pravides at least some degree of certainty upon which

individuals can rely in the conduct of their affairs, as

well as a basis for orderly development of legal rules.

- 5 Rarrar e al op.cit p.104

7 (1898) A.C. 375
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Their Lordships nevertheless recognize that too
rigid adherence to precedent may lead to injustice in a
patticular case and also unduly restrict the proper
development of the law. They propose therefore to
modify their present practice and while treating former
decisions of this House as normally binding, to depart
from a previous decision when it appears right to do so.
In this connection they will bear in mind the
danger of disturbing retrospectively the basis on which
contracts, settlements of property and fiscal
arrangements have been entered into and also the special
need for certainty as to the criminal law.
This announcement is not intended to affect the
use of precedent elsewhere than in this House.®
The House of Lords in Vestry v Inland Revenue Commissioners
(Cansalfda:sed)@_ said that the discretion conferred on it by the
Practice Direction of 1966 should be exercised sparingly
particularly in relation to questions of the construction of statutes.
The Supreme Court of Nigeria quoted with approval the
Practice Direction in Bronik Motors Ltd v Wema Bank Ltd.”® The
Supreme Court has overruled its previous decisions in a number of
cases’' while refusing to overrule itself in some cases.”” In the
recent case of Alhaji Karimu Adisa v Emmanuel Oyinwola 4
Ors” the Supreme Court restated that it will depart from or

% (1966)3 ALER 77.

% (19793 WLR 915

7 (1983)1 SCNLR 296, _

! Ngwo & Ors v Monye (1970)1 ANLR 9; Bucknor-Mclean v Inlaks Lid
833{3 483—01; GSAC i:; Sur?karu v Nigfr!an Housing Development Society

; American International Insurance Co. v Cee,

(ostis sce, kay Traders Ltd

™ Okpe Jacob Oyeyikpo v Chief Oyinloye (1987)1 NWLR (Pt 50) p.356, Chief
John Chukwu & Ors v N.C. Ezulike (1986)S NWLR (Pt 45) p.892; Chief
Ogbu & Ors v Chigf Ogboru Urom (1984)4 S.C.1. See also Paul Odi &
dnor v Gbaniyi Osafile & dnor (1985)1 8.C. 37 where the Supreme Court
refised to overrule its decision in [fezue v Mbadugha (1984)5 S.C, 79.

7 (2000)IY NWLR (Pt ) 116 ,
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overrule its previous decisions in the interest of justice where the
decisions are shown to be: vehicles of injustice; or given per

. incuriam; or clearly erroncous in law; or impeding the proper

development of the law; or having results which are unjust,
undesirable or contrary to public policy; or inconsistent with the

provisions of the constitution; or capable of fettering the exercise -

of judicial discretion by a court. The court, however, admitted in
that case that there is no hard and fast rule exhausting the area
within which to warrant a departure from a previous decision. Thus
each case must be decided on its special facts and circumstances.
In Nwakp v Governor of Rivers State’” it was said that decisions
to overrule long-standing decisions of the Supreme Court should
be made by a full panel of the Court. The Supreme, however, has
held in more recent cases that it has the power and jurisdiction to
depart from its previous decision whether or not by a full court.”
The decision of the Supreme Court is binding on all other
courts in Nigeria to which the common law doctrine of precedent.
applies. It must be noted that the luxury of overruling a previous
decision is the sole responsibility of a court of superior of co-
ordinate jurisdiction. A lower court cannot presume to do 50.7¢
Therefore, it is not for an inferior court to say that a decision of the
higher court was reached per incuriam; that is the privilege of a
higher court, if after reconsidering its former decision, it thinks that

the decision had been reached per incuriam.”” The Supreme Court -
" wof Nigeria has said in Adisa v Oyinwola™ that a case is decided ~

per incuriam where a statute or rule having statutory effect or other

™ (1989)2 NWLR 470

™ Rogsek v A.C.B. (1993)8 NWLR (Pt 312) 382; Adia vOyinwola (2000)10

NWLR 116
" Unilag v Olanivan (1985)1 NWLR (Pt 15) p.156; Yusuf v Egbe (1987)2
NWLR (Pt 28) p.265 _
" Millangos v George Frank (Textiles) Ltd (1975)3 W.L.R. 758; Jalo Teamiya
v Bauchi N.A. (1957) NRNLR, 73 at pp.82 — 83; General Eiectric Company v
Harry Ayode Akande & 5 Ors (1999)1 NWLR (Pt 588) 532 C.A.
™ Supra; See also Rossek v A.C.B.(1993)8 NWLR (Pt 312) 382
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binding authority which would have affected the decision had not
been brought fo the attention of the court.
The preponderance of judicial opinions now is to the effect

.that where the Court of Appeal is faced with conflicting decisions

of the Supreme Court, it will chose any of the decisions.” In Peter
Onwumelu v Ezeanya Duru® Achike, J.C.A. (As he then was)
after quoting the dictum of Wali, 1.S.C. in Onwuka v Ediala™

It is clear the above dictum of Wali, J.8.C. is not in
accord with several other Supreme Court comstruction
placed on the section such as in Sunday Piaro v Chief
Wopnu Tenaio (supra) and fdundun v Olumagba (supra)
and or in the decision of, WA.CA. in Ededem
Archibong v Ntoe Asim lia (supra) ... It is certainly clear ~
to me that the decision in Onwuka v Ediala (supra)
does not accord with other decisions of the same court or
the other decisions from other jurisdictions, It does not
lie in my mouth to pronounce on the correciness or
otherwise of Onwuka v Ediala (supra). To do that will
tantamount (sic} to judicial recklessness. Be that as it
may, where a lower coutt is confronted with conflicting
decisions of a superior court, while the inferior court
cannot sit on appeal over decision of the superior court,
nevertheless, the inferior court is accorded a right to
make a choice between the conflicting decisions. My
preference or choice goes for the other decisions rather
than for Onwuka v Ediala.

" Ademola, JCA faced with two contlicting decisions of the Supreme Court in
SkenConsults v Ukey & Aror (1981)1 S.C. 6 and Ezomo v Oyakhare
(1985)2 SC 260 held he was free to chaose which of the decisions to follow-
see Adegoke Molors Ltd v Babatiunde Odesanya & Ors CA/L/218/87
delivered on 9/12/87. :

% (1967)10 NWLR (Pt 525) 377

¥ (1989)] NWLR (Pt 96) 182 at 199

& ¢
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Ii is interesting to note that Achike, J.C.A. (as he then was) in the
above case chosethe older decisions. _
Ubaezeonu, J.C.A. has raised a pertinent question on this issue. He
said: e _ o
~ When a lower court is faced with conflicting decision of a
highet court, what does the lower court do? It must follow one of
the: decisions of the higher courd And nggessarily refuse to follow
the: other, . - Would such-a muﬁf'j;e ;_‘acéus.f':d-’__qiu' .a breach of thg

 -principles of stare decisis ‘becavise ‘itshitsefused to follow that

other decision? ‘There is:a-schof} of thuight that (sic) the-inferior

 court should folfow the'latter decision. Suppose the-tatter decisidi
was given per incuriam the earlier-decision; what-does the inférfor

court do? These are some of the intriguinis:Tejal quéstions iri our -
jurispradence which:call for clarification fromiaurapex couvit.®?

. dsw«sabmitted that the better position should :have been that the
" ~Tower court should follow the carlier decision: This. is because the -

later decision was in the circumstance given pet:mmmmn

The Court of Appeal

FLE

The Court of Appeal, established 'in:"}ﬁf?‘éﬁf"”is nextto the

Supreme Court in the hierarchy of Courts in Nigeria. It éxercises
jurisdiction in both federal and state matters. Consequently, its
decision binds both the Federal High Court ag'well as State. High
Courts, With regard to its own decisions, the Court of Appeal is
bound by its previous. Though the Court of ‘Appeal has several
Divisions, every Division of the Court of Appeal is bound by an
earlier decision of any of the Divisions, subject however, to the
overriding condition that such earlier decision is on all fours with
the one under consideration.*® The Court of Appeal has ‘adopted
the principle established by the English Court of Appeal in Young

1

® I Nwangwu v Ukachukowu (2000)6 NWLR (Pt. 662) 685
8 Peter Onwumeln v Ezeanya Duru (19971 O-NWLR (Pt 525)3 77.

T I v
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v Bristol Aeroplane Co. Lid® on the circumstances in which it will

depart from its previous decisions. In Adeline Njideka Megwalu v
Justin Obidi Megwalu® the Court of Appeal said that it is bound
by its earlier decision, but may depart from its previous decision in
the following circumstances.

a. the Court of Appeal is entitfled and bound to decide
which of the two conilicting decisions of its own it will
follow;

b. the court is bound to refuse to follow a decision of its
own which, though not expressly overruled, cannot in
its opinion stand with the decision of the Supreme
Court; and

c. the Court of Appeal is not bound to follow a previous
decision of its own if it is satisfied that the decision was
given per incuriam.

The above principle must be criticized as it relates to the attitudes
of the Court of Appeal to its two conflicting previous decigions. If
a court should choose between any of its conflicting previous
decisions, the much desired certainty and predictability in the law
which is one of the rationale for following past decisions will be
elusive, When two decisions of a coust bound by its previous
decisions are in conflict, it means that the later decision was given
PEr moeuriam. - .
In Olutola v University of Horin® the Supreme Court held that the
Court of Appeal is bound by its own decision except when the
decision cannot stand with the decision of the Supreme Court. In
" other words, where a previous decision of the Court of Appeal is in
conflict with a decision of the Supreme Court, the Court of Appeal
most follow the decision of the Supreme Court,

8 (1944) K.B. 718 :

8 (1996)2 NWLR (Part 428)104 C.A, See also Comptel ntl. SPA v Dexson Lid
{1996)7 NWLR (Pt 459)170 C.A.

& (3005) ALL FWLR (pt 245) 1151

L]
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It must be noted that the principle established by the
English Court of Appeal in Young v Bristol Aeroplane Company
Ltd" applies only to its civil jurisdiction. The Court believes that
there are compelling reasons why it should not feel bound by its
previous decisions in criminal cases. Speaking in the English Court
of Appeal in R v Taylor™ Lord Goddard, C.J. stated what ought to
be the practice of the court in such matters and the reasons for his
view. His Lordship said:

This court, however, has to deal with questions

involving the liberty of the subject, and if it finds on

reconsideration that in the opinion of a full court
assembled for that purpose, the law has been either
misapplied or misunderstood in a decision which it

has previously given, and that on the strength of that ~

decision, an accused person has been sentenced and

imprisoned, it is the bounden duty of the court to
reconsider the earlier decision with a view to seeing
whether that person had been properly convicted.

The exceptions, which apply in civil cases, ought

not to be the only ones applied in such cases as the

present.’gg _ . ' :

There is no Nigerian case known to the author where the
Nigerian Court of Appeal expressed its position on how it will treat
its previous decisions in criminal matters, =

The Federal High Court . s

The present Federal High Court was established in 1973 as
Federal Revenue Court. The 1979 Constitution styled it the Federal
High Court but its jurisdiction was limited to the jurisdiction of its
predecessor, the Federal Revenue Court.® Decree 107 of 1993

* Supra

% (1950)2 K.B. 368

B 1hid p.371

™ Section 230 of the 1979 Constitution.
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widened thé scope of its jurisdiction ‘and conférred exclusive
jurisdiction on the court in_certain Federal matters. The 1999
Constitution in Section 251 sustained the position. Yet the Court
was not conferred with exclusive jurisdiction in Federal matters
_and causes. The Federal High Cowrt is at par with State High
Courts but is outside the hierarchy of State courts. The Federal

High Court is bound by the decisions of the Court of Appeal and

the Supreme Court but not by its previous decisions.

State High Courts

The High Courts of States and the Federal Capital territory
are bound by the decisions of the Supreme Court and the Court of
Appeal. With respect to State matters, a State High Court does not
form' part of the hierarchy of the court of any other state based on
the principle of federalism. Consequently, the decision of State
I-Ii_gh Courts are binding on only Magistrate Courts, District Courts
and other British-type inferior courts in the State but not those of
other States. When a State High Court exercises federal
~ jurisdiction (i.e. jurisdiction in federal matters and causes) its
decision is binding on the Magistrate, District and other inferior
courts of other States. -

Nigerian High Courts generally follow the practice of the
High Courts of England in their treatment of their past decisions.
The practice of the High Court of England when constituted by a
single judge was stated by Lord Goddard in Police Authority of
Huddersfield v Watson® as follows: :

[ think the modern pffactice, and the modern view of the

subject, is that a judge of first instance, though he would

always follow the decision of another judge of first

instance unless he is convinced the judgment is wrong

would follow it as a matter of judicial comity, Hé

certainly is nof bound to follow the decision of g judge

of equal jurisdiction. He is only bound to follow the

% (1947) K.B. 842 at p.848
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decisions which are binding on him, which, in the case

of a judge of first instance, are the decisions of the Court -

of Appeal, the House of Lords and the Divisional Court.
Following this practice, a judge of the High Court in Nigeria does
not bind himself or another High Court judge. But he is expected
to accord great weight to such decisions and will only depart from
them with reluctance after a most careful consideration.”
Decisions of High Courts in Nigeria are rarely reported. In such a
situation it is difficult to refer to such decisions. The decisions of
High Courts are also too many and it has not been possible to
distill the criteria in accordance to which departures are made. A
past decision has, for example, not been followed for the following.
reasons: that it was inconsistent with the gemeral stream of
authorities;” that it was based on some misunderstanding;”* that it
was inconsistent with a decision sf a coutt superior in hierarchy;”
that it was given per incuriam®®

The decision of a High Court sitting on Appeal is equally
not binding on the judge who gave the decision or on any other
High Court for that matter. A judge of a local High Court sitting as
a court of appeal is not equivalent to a Divisional Court of
England. The exception, perhaps, may be the High Courts of States
of Northem Nigeria which are made up of two Judges when
exercising their appellate jurisdiction, and therefore could be
likened to the Divisional Court in England.

Magistrate’s and District Courts

Magistrate’s and District Courts are bound by the decisions
of the High Courts of their respective states and also by the
decisions of the Court of Appeal and the Supreme Court. They are,
however not bound by the decisions of High Courts of other states

% 1yspector-General of Police v Ojo (1958) WRIN.LR. 161,

% Oke v Odolofin (1961) W.N.L.R. 151

% Coker.v Animashawun (1960) LL.R. 71

% dremu v Board of Customs and Excise (1965) NMLR 258 at 262

* Kugbai v Odunjo (1926)7 N.L.R. 51; Han v Paul (1957) W.R.NL.R. 66,
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except where these High Courts exercise federal jurisdiction.
" Magistrate’s and District Courts are not bound by their previous
decisions. The judgment of inferior courts are not regarded as
precedents. The large number of cases (mostly questions of fact)
tried by these courts, and the circumstances in which they are
heard, make it undesirable that they should be reported.”’

Customary and Islamic Courts e

The preponderance of juridical opinions is that the cotiimon
law concept of binding precedent applies only to those courts
which are empowered to administer adjective common law of
which the doctrine forms a part.”® In other words, the doctrine does
not apply to Customary Courts, Area Courts, Customary Courts of
Appeal, Sharia Couns, and Sharia Courts of Appeal. However,
against the current of juridical opinions, the renowned jurist, T.O.
Elias, said that the doctrine of precedent operates in the native and
customary courts.” A perusal of the Customary Court Laws of
different States of the Federation indicates that their procedure and
practice shall be regulated in accordance with customary law.'®
These courts are also enjoined not to pay undue attention to
technicalities but to strive to dispense substantial justice between
parties to suits before them. One therefore supports the view that
these courts are under no obligation to follow the common law
doctrine of precedent. In any case, where these courts are manned
by lawyers, they ought in principle to have due regard for decisions
of superior courts.

%7 Phillips, O.H. op.cit. p.194.
% Obilade op.cit. p.114; Park op.cit. p.56; Okonkwo (ed) ap.cit. p.16.

% See Elias, British Colontal Law quoted by Ezejiofor op.cit p.17

19 Customary Courts Law (W/R) (Cap. 31) $ 19° Customary Courts (No.2)
Edict (E/R) No. 29 of 1966 8.15; Native Courts Law (N/R) (Cap. 78) $.23
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The Decisions of Foreign Courts ]
Normally decisions of the courts of one country do not bind
the courts of other countries because they belong to different
hierarchies of court. The view has, however, been canvassed by a
leading authority en the sources of Nigerian law that as long as
Nigerian Courts are directed to apply the common law and equity

“of England, the conclusion is inescapable, that they must be bound

by decisions of at least some of the English courts.'®" On this
premise, it is contended that since the House of Lord’s decisions
present théTonclusive expositions of English law, and that being
so, it will not be open to the Nigerian Courts to depart from
them.!® Professor Gains Ezejiofor, who shares the same view,
said: '

The question as to whether a decision of an English

Court binds a Nigerian Court, and if so, which, can only

arise when such a decision bears on English rules of

common law and principles of equity that have been

“received” into Nigeria by local statutes. English statutes

were also brought into operation in Nigéria in a number

of ways ... Now, since the Nigerian courts are required

to apply the common law of England and English

principles of equity, and since the statutes applying to

Nigeria ... above are unalloyed enactments of the United

Kingdom Parliament, the provisions of which are in

operation in England, then English decisions bearing on

them should bind the Nigerian courts ... since the most

authoritative statement of English law can be made only

by the House of Lords, it is only those decisions that

should bind the Nigerian courts.'®
It is submitted with utmost respect that these views cannot be
supported. Though Nigerian courts apply English law, these laws
are applied subject to local circumstances, More importantly, the

! Park, A.E.W. The Sources of Nigertan Law (Lagos: African Universities
Press, 1963) p.62, : :
Y92 1bid

' Baejiofor, G. op.cit pp. 30 - 31.
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decisions of a foreign court or tribunal cannot bind the courts of
another sovereign country. Prof. Ezejiofor had earlier contended,
and correctly in my view, that the decision of a High Court of a
State does not bind the courts of other States because, as in other
federations, a State is regarded as a foreign country in relation. to
another for purposes of the doctrine of precedent.’™* For the.same
reason, Professor Ben Nwabueze has opined that inferior courts in
one State are not bound by decisions of the High Court of another
State.'” The opinion of Professor Obilade!® on this matter to the
effect that no Nigerian court is bond by the decision of any English
court is preferable. The matter has now been laid to, rest by the
Supreme Court in a line of cases. In Nufiu Rabise-v The State’” Sir
Udo Udoma, speaking for the Supreme Court, said;

It is not a correct approach to the proper interpretation of

our present Lonstitution, to begin by looking to the

meamng or interpretation of statutory provisions or

Constitutions of other countries with different wordings.

But of course, foreign Constitutions or statutes with

identical provisions accepted as in pari material with the

relevant provisions of our Constitution will naturally

catry some weight in their persuasive influence, bearing

in mind always, that even in such cases, circumstances

may be at variance.
In Okon v The State,'® Nnaemeka-Agu, JSC spoke in a similar
tone. He said:

It is well to remember not only that a foreign decision

should at best be of persuasive authority in a Nigerian

court but also before it can even qualify as such, the

legislation, substantive and procedural, upon which it
was based must be in pari materia with our own,

Obaseki JSC was more pungent when he said:

' Ibid p.25

' Nwabueze, The Machinery of Justice in Nigeria p.35
1% Obilade op.cit. p.134

177 (1980)2 NCR 117 at 134

1% (1988)] NWLR (Pt ) 172
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Just as Australian courts apply Australian law and
American courts apply American law, be they State or
.Federal, Nigerian courts are enjoined by the Nigerian
Constitation to follow Nigerian law which is applicable
to the cases before them no matter how atiractively
presented before them cases and authorities from other
countries of similar judicial system as our may be.'”
However, the Supreme Court held in Adetoun Oladeji (Nig) Ltd v
Nigerian Breweries PLC!'? that though decisions of foreign courts
and tribunals are only of persuasive authority, where Nigerian
courts have followéd a particular principle adopted from a foreign
decision over the years, it will be erroneous to say that such a
principle still rcmai,[:ns a foreign decision. :

: i
Effect of Failure ofi‘a Lower Courk to follow a Binding Decision
of a Higher Court '
It was held in Ndilij v Akinsumade'"! that where a judge of a lower
court refuses to follow a decision of a higher court on the same
matter, his decision is perverse. This does not mean that the
decision is a nullity but the decision is likely to be set aside on
appeal. Furthermore, it can be a ground for disciplinary action
against the judge. In Dalkatu v Turaki'’ the Supreme Court per
Edozie, J.S.C. maintained that the refusal by a lower court to
follow a binding decision of 2 higher court is an act of judicial
rascality. '

Binding Precedent and Subsequent Legislation

It must be noted that the authority of a case may be altered
by legislation. Thus the Supreme Court decision in Lakanmi v
A.G” (West)'? was abolished by the Federal Military Government

'® 4.G. Bendel v A.G. Federation & Ors (1982)3NCLR 1 at 70

119(2007) 5 NWLR (pt 1027) 415 at 439

11 (2000) 8 NWLR (Pt 668) 306. See also Cardozo v Daniel (1986)2 NWLR
_ (pt20)1

" (2003) 42 WRN 15 at 43

" 19711 ULLR. 201
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(Suprematy and Enforcement of Power) Decree No. 28 of 1970. In
such a situation, the ratio of the case can no longer be followed as
an authority.

CHAPTER 6

STATUTORY INTERPRETATION

By the principle of separation of powers ordained by the
1999 Constitution of Nigeria, law-making function is vested on the
legislature while the function of the courts is to interpret and apply
the law. In interpreting the law made by the legislature, the court is
not permitted to invite the lawmalcer to explain what the provisions
of any law mean, The judge must find the intention of the law
maker through the medium of the words used. However, it has not
always been very easy to ascertain the intention of the law maker
from the words used, for a number of reasons. There may be
absence of precision in the meaning of the words and phrases used.
There is no doubt that some wozds bear two or more meanings. It
may be difficult to find the exact meaning intended in a particular
context. There may also be wrong choice of words by the
draftsman. Particularly, the word ‘or’ which bears a disjunctive
meaning has in mahy cases been emoneously used when the word
‘and’ which bears!a conjunctive meaning is intended and vice
versa. The draftsman may also use a wrong punctuation mark,
which may have the effect of altering the meaning of a sentence.
There may also be an omission of a necessary punctuation mark or
the insertion of unnecessary one, and this is capable of affecting
the meaning of the| sentence. Furthermore, there may be gaps or
lacuna in a particular statute. Some authoritics contend that the
courts are not entitled to fill gaps in statutes - that where there is a
gap in a statute, it is only the legislature that can fill it by 2
subsequent amendment.’ Some other authorities contend that

' Magor v New Port Corporation (1952) A.C. 189, 191.
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where gaps exist in a statute, the judge has a duty to fill the gaps.’

" - There may alsp be the existence of provisions leading to absurd

results. Lastly, it must be appreciated that the law maker is 2
: 1'1uman being spbject to human error. The draftsman cannot provide
in clear terms for all social, economic and political contingencies
that may arise in future in relation to the statute, The drafisman
]afcks the ability to foresee and provide for all future events and
c1rcumsta}10es that may arise in relation to a particular subject
matier be:n;g legislated upon. For instance, in the case of Awolowo
v Shagari,” the question of the meaning of two-thirds of 19 states
nearly scuttled Nigeria’s march to a democratic Second Republic
If the drafisman had foreseen the problem, hs -would have
conveniently taken care of it ifThis draft,
o In interpreting a statute, the courts are” i
invite the law maker to ask him the meaning t?fﬁhtosrgsg?;::i; :.
statute. Even if this is possible, most statutes outlive their makers

in \}«hich‘ case it will not be possible to reach the makers for
clarifications on the meaning of the statute.

In the light of the foregoing problems that may arise in the .~ '-
e

mte;*per;tation of.a f»*tatute, the courts have in the course of ti
;vrzl ved some pm.lcxples of interpretation, which will assist thefn in
1 mi thedmt];‘mtlon of the law maker. In the Awolowo v Shagari
case, Atanda Fatayi Williams, C.J.N i
e E speaking for the Supreme
.. . in most countries with common law jurisdicti i
1 most ¢c Jurisdictions (sic) such
a ll\hlgena, x.t 15 generally accepted that it is the function of the
]udlClal:y to interpretthe law with the minimum of direction from
the legisfature as to how they should set about this task. Thus

% Ibid (1950)2 ALL ER 1226
3 (1979} 6/-7 S.C.

~

o

~medning,

A
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nearly all the principles, precepts and mexims of statutory
interpretation are judge-made®.

The Coutt also observed in that case that the three major rules of
statutory interpretation are: the literal rule; the golden rule; and the
mischief rule. There are other minor rules of interpretation.

A distinction has been drawn between the words
“interpretation” and “construction”. A learned writer has said that
“Although the courts do not draw any distinction between these
two words in the sense they use them, it would appear that to
“interpret” is to declare simply what the words used in the
instrument or document say, hence reference is often made of
interpreting the statute er constitution by assigning to the words
used in-tiie nstroment or documéri their natural and_ordinary

ievan, Titeral meaning — the so-called Tieral fule of
in fation. On the other hand, “construction” is often used

_=*Ahen the words to be interpreted are ambiguous or incapable of

clear interpretation, that is, the literal rule will be of no assistance,
then the court, in order to ascertain the intention of the legislature,
resorts to broad, narrow, or progressive interpretation or may take
a look at the legislative history, the preamble to the enactment or
indeed, cohsider precedents from other jurisdictions”.5 It is
however, often difficult to say where interpretation stops and
construction begins; the distinction between the two words is

definitely not clear-cut and the courts appear t0 use them inter-
changeably.

The Literal*Rule of Interﬁretiiﬁonx -
This rule of interpretation is also known as the ordinary and

natural meaning rule; the pldin- word rule; or the- grammatical -

approach, The literal rule of interpretation is based on thie premise

4 atp. 68 E g
5 Okpaluba, Chuks Judicial Approach to Constitutional Interpretation in ia
(Enugw: Matt Madek & Co, 1992) pp. 6-7. !
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that the office of a judge is jus dicere, not Jjus dare — to state the
law, not to give law.® Accordingly, amendment of legislation is a
power primarily and exclusively reserved for the legislature, which
is the arm of government vested with power or function of making
law. A court cannot take upon itself the duty of altering words of,
or inserting into an enactment words to make it read in the manner
it ought to be. In Onak v Atenda’ the Court of Appeal held that if
the words of a statute are themselves precise and unambiguous,
then no more can be necessary than to expound those words in
their natural and ordinary sense. When the words of a statute are
clear and unambiguous, it is unnecessary to travel beyond the
statute for the purpose of construing them. In Idehen v Idehen® the
Supreme Court held that the first and most elementary rule of
construction is the literal rule. The advocates of the literal Tule of
interpretation believe that the legislature has said what it means
and means what it said. The intention of the legislature must be
ascertained through the medium of the words used. In R v
Bangaza® section 319(2) of the Criminal Code fell for
interpretation. It provided that “where an offender who in the
opinion of the courts has not attained the age of 17 years have been
found guilty of murder such offender shall not be sentenced to
death but shall be ordered to be detained”, Applying the literal rule
of interpretation, the court held that the relevant age was the age at
the time of conviction not the time of commission of the offence,
In UBN v Ozigi,’? there was a mortgage deed with a provision that
empowered the bank 1o stipulate the interest rate from time to time.
The Supreme Court held that since there was a clanse to the effect
that the bank could stipulate the interest from time to time, the

i

® Ogunlowo v Ogundare (1993Y7 NWLR (Bt 307)610 S.C.
7 (2000)5 NWLR (Pt 656)244 C.A. '
®(1991)6 NWLR (Pt 198)382; See also BWA v fmano (1988)2 NWLR Pt
85)633 at 668 -
? (1949)2 K.B. 481
1%(1994)3 NWLR (Pt 333) 385

e
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clause has to be given its natural meaning and therefore interest
has to be paid at the rate stipulated by the bank from time to time.
The literal rule of interpretation was equally applied by the
Supreme Court in the case of Chief Obafemi Awolowo v Alhaji
Shehu Shagari'' which arose from the presidential elections of
1979. The Supreme Court was dealing with the meaning of the
provisions of section 34A(1)(c)(ii) of the Electoral Act, 1977 (as
amended) which had provided that to be elected President, a
candidate must obtain the highest number of votes cast at the
election and “not less than one-quarter of votes cast at the election
in each of at least two-thirds of all the States in the Federation™.
The case of the Petitioner was that the declaration of the
respondent by the Returning Officer as winner of the Presidential
Election was a nullity since the respondent had not complied with
the requirements of section 34A(1)(c)(ii) in that instead of scoring
over twenty-five per cent of the votes cast in thirteen States, he
scored that percentage only in twelve and two-third States in the
then nineteen States of the Federation of Nigeria. The Election
Petition Tribunal applying the literal rule of interpretation held that
two-thirds of nineteen States is twelve two-thirds States.
Petitioner’s appeal to the Supreme Court was dismissed. In
dismissing the appeal, Fatayi-Williams CJIN speaking for the
majority of the Supreme Court, held that the words being
construed were “plain enough” and that there was no reason for
doubting the intention of the legislature. The majority rejected the
other canons of interpretation urged on the court and approved the
literal interpretation of the words of the subsection which they
considered unambignous.

The literal rule of interpretation was equally applied by the
Supreme Court in Niwocha v Governor of Anambra State.'* The
issue was whether the Governor of Anambra State was the proper
authority to exercise the powers or functions vested in or

:; (1979) FNLR Vol. 2 p. 60 at 82
(1984)1 SCNLR 634

a s>
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exercisable by the Military Governor under the provisions of the

Land_ Use Act 1978. Kayode Eso JSC held that the ordinary

meaning of the words “vested in” would clearly suggest that the

land \a«:h.mh was vested by section 1 of the Land Use Act 1978 on
the Military Govemor of a State has now become vested on the

Civilian Governor of the State, '

The literal rule of interpretation has been criticized on
sevgral _grounds. In the first place, it seeks to diminish ‘or
extinguish the creative role of the judge in the interpretation of a
statute and thereby reduces the judge to a mere mechanical
mtetpreter whose role is to give effect to the literal words of a
statute at their face value. Secondly, the rule presupposes that
!egslgtors are active and all-wise Jaw makers ever ready to rectify
mjustices discovered in statutes. The truth is thatost legislative
houses concern themselves with comemporary issues rather going
over or Tevising existing laws for the purpose of removing any
defects found in them. Assuming the legislature was even minded
to do 50, pressure of work may not permit them to undertake such
exercise, Last!y, the literal rule of interpretation will reduce statute
law to an arbitrary body of rules devoid of underlying reason or
purpose since the words of the legislature are taken on their face
value even V{hen this will defeat the purpose of the legislation
. spite of the criticisms of the literal rule of interpretz.ation
it st'ﬂI has an 1mpregnable reign, Other rules of interpretation aré
snbject to it. As stated by Nnamani JSC in Bronik Motors Lid
Wema Bank Ltd® “it is indeed one of the first rule ?
mtt?rpretatlon of statutes that words mpst be given their ordi: ;
plain, natural meaning”. However, Andrew Obaseki, | Sa rg’

13
(1983)1 SCNLR 296, at 327. In Amokeodo vIiG.P. & 3 o
(Pt 607) 467 8.C. Katsina-Alu JSC said: The golden rule ;:tgjﬂaﬁ NWE;R
a statute nrust prima facie be given their ordinary meaning. In other \:’::d of
where the words used in an enactment are plain on the face of it, their i .
meaning should, in accordance with the canons of construction and teral
interpretation, be given to them,
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pertinently -observed in Awolowo v Shagari & 2 Ors’ that the
proper application of the literal rule does not mean that the effect
of a particular word or phrase, clause or section is to be determined
in isolation from the rest of the statute in which it is contained.

The Golden Rule
The golden rule of interpretation allows for a departure

from the literal rule when the application of the statutory words in
the ordinary sense would be repugnant to or inconsistent with some
other provisions in the statute or even when it would lead to what
the court considers to be an absurdity,ls .

The golden rule is also called the purposive rule. This rule |

proceeds from the assumption that every legislation has some
underlying purpose, and that in construing the words of the
legislation the court must give effect to the purpose of the
legislation. Therefore, where to apply the words “literally” is to
defeat the obvious intention of the legislature and produce a wholly
unreasonable result, the courts in order to produce a reasonable
result must do some violence to the words. Where the application
of the plain, grammatical meaning of the language of the
enactment would iead to “manifest” absurdity or repugnance”, the
language “may be varied or modified so as to avoid such
inconvenience.”

Lord Denning is outstandingly the most forceful exponent
of the golden rule of statutory construction. In Seaford Court

Estates Ltd v Asher'” he said:
It would certainly save judges trouble if Acts of
Parliament were drafted with divine prescience and
perfect clarity. In the absence of it, when a defect
appears, a judge cannot simply fold his hands and blame
the draftsman. He must set to work on the constructive

t4(1979) ANLR Vol. 2 p. 60 at 82

13 per Andrew Obaseki, J.S.C. in ibid

1% Per Parke B. in Becke v Smith (1836)2 M & W 191 at 195
17 (1949)2 K. B. 481
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task of finding the intention of parliament... Put into a
more homely metaphor, it is this: A judge should ask
himself the question. If the makers of the Act had
themselves come across this rucks in the texture of it,
how would they have straightened it out? He must then
do as they would have done. A judge must not alter the
material of which it is woven, but be can and should iron
out the creases.

In Magor v Newport Corporation,'® Denning further said:
We sit hete to find out the intention of Parliament and of .

T4
=

ministers and carry it_ out, and we do this better by filling
in th.:e gaps and making sense of the enaciment than by
opening it up to destructive analysis.

... it is sufficient to say that the general proposition that
it is the duty of the court to find out the intention of
Parliament ... cannot by any means be supported. The
duty of the court is to interpret the words that the
legislature has used; those words may be ambiguous but,
even if they are, the power and duty of the court to fravel
outside them on a voyage of discovery are strictly
limited ..,

The second part of the passage that [ have cited
from the judgment of the learned Lord Justice is no
doubt the logical sequence of the first. The court having
discovered the intention of Parliament and of Ministers
too, must proceed to fill in the gaps. What the legislature
has not written, the court must write, This Proposition
which restates in 2 new form the view expressed by the
Lord Justice in the earlier case of Seaford Court Estates
Ltd v Asher (to which the Lord Justice himself refers)
cannot be supported. It appears to me to be a naked
usurpation of the legislative function under the thin

- disguise of interpretation, And it is the less justifiable

1* (19502 ANl E.R. 1226 at 1236
Y* Magor and . Mellons R.D.C. v Newport Corpn (1952) A.C. 189

» promptly denounced by Lord Simons at the
House of Lords. ™ He said of the proposition;
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when it is guesswork with what material the legislature,

if it had discovered the gap, would have filled it in. If a

gap is discovered, the remedy lies in an amending Act.

Lord Morton expressed a similar opinion. He said:

... 1t is not the function of any judge to fill in what he

conceives to be the gaps in the Act of Parliament, If he -

does, he usurps the function of the legislature,
In the United Kingdom, the preponderance of judicial opinion is in
favour of the literal rule.2?

In the recent case of A.G. Ondo State v A.G. Ekiti State™’
the Supreme Court of Nigeria cited with approval the House of
Lord’s decision in Magor v Newport Corporation.”® Justice L. L.
Kutigi who read the leading judgment of the Supreme Court said:

It is certainly a cardinal principle of interpretation that

where in their ordinary meaning the provisions are clear

and unambiguous effect must be given to them without

resorting to any aid internal and external. It is the duty of

the court to interpret the words of the law maker as used.

Those words may be ambiguous, but if they are, the

power and duty of the court to travel outside them on a

voyage of discovery are strictly limited,

In any case Nigerian Courts (including the Supreme Court) have in
a number of cases applied the golden rule of interpretation, in some
cases without expressly mentioning the rule.® In Ademolekun v

2 A.G. v Lockwood (1842)9 M & W 378 at 398; R v City of London Cour: Judge
(1892)1 Q.B. 273 at p.290; Thompson v Goold & Co. (1910} A.C. 409 at
p.420; A.G. for Canade v Hallet Carey Lid (1952) A.C, 427 at p.449;
Adegbenro v Akintola (1963)3 All ER. 544,

1(1951)2 a.ex. 839

*2 Reported in The Guardian, Tuesday, 30/10/2001 p.77; (2000)2 SCNQR 990;

Adesanoye v Adewole (2000)

B pid

 See for instance Lakanmi v A.G. (West) (1971) U.LL.R. 20); Nafiu Rabiu v
The State (1981)2 NCLR p.293 at 32; Awolowo & Ors v Federal Minister of
Internal Affairs & Anor (1966) ALL NLR 178; Department of Cusioms &
Excise v Baraw (198210 8,C.48
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The Council of the University of Ibadan® section 6 of Decree No.1
of 1966 provides that “no question as to the validity of this or any
other Decree or of any Edict shall be entertained by any Court of
law in Nigeria.” The Supreme Court held that the ouster clause
“does not preclude the Courts from enquiring into any
inconsistency that may arise between an Edict and a Decree but
merely bars the courts from questioning the validity of the making
of a Decree or an Edict on the ground that there is no wvalid
legislative authority to make one. In Ohuka v The State™ section
31 of the Supreme Court Act 1960 provides:
32 (2) — The periods for the giving of notice of appeal or
notice of application for leave to appeal are - ... (b) in an
appeal in a criminal case thirty days from the date of the
decision appealed againsit, ...
(4) The Supreme Court may extend the periods
prescribed in subsection (2) except in the case of
conviction involving sentence of death.
The appellant was in custody and was not aware of the judgment.
When he became aware, he appealed against the judgment. Oputa,
JSC who wrote the lgading judgment in the case construed the
thirty days to mean thirty days after the Appellant had knowledge
of that decision. His Lordship pertinently obseryed:
The Court (that is the Supreme Court) is not a
mechanical and automatic calculator. No, It is a Court of
law dealing with varying situations and applying the
same law to these situations in order to do justice in each
and every situation according to its peculiar swrounding
circumstances .
The words of the 1cglslation in that case on their face surface or
taken literally clearly suggests that in capital cases an appellant has
to appeal within 30 days of the decision of the Court of Appeal or
his right of appeal is foreclosed. But the Supreme Court adopted a

#1958 NMLR 253
% (1988)1 NWLR (Pt 72)539

7atp.
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construction that prescrvod the right of appeal of the Appellant In.
FCSC v Laoye the Supreme Court observed that although
generally it is for the legislature to change the law when it desires

to do so, the court can, and ought to, cofrect ohvious slips in =~ i

drafting. In all such cases, it is pemusmble for the court to depart

. from strict literal construction it order to glve cffect to the

legislator’s intention,
It has also been accepted by Nigerian courts that a broad
and liberal spirit should prevail in interpreting the provisions of the .
Constitution although one has constantly to bear in mind the -
objects which such provisions were intended- to serve. In Nafiu
Rabiu v The State”™ Udo Udbma.J SC, said: -
the function of -the conhstitution is to establish a
framework and principles of government, broad and
general in terms, intended to apply to the varying |
conditions which the development of our several
communities must involve, ours being a phural, dynamic
society, and therefore, mere technical rules of
interpretation of statutes are to some extent inadmissible
in a way so as to defeat the principles of government
enshrined in the Constitution .... My Lords, it is my
view that the approach of this court to the construction
of the Constitution should be, and so it has been one of
the liberalism, probably a variation on the theme of the
general maxim wt res magis veleat guam pereat. I do not
conceive it to be the duty of this court so to construe any
of the provisions of the Constitution as to defeat the
obvious ends the Constitution was desngned to serve
‘where another construction equally in accord and
consistent with the words and sense of such provisions
will serve to enforce and protect such ends.
It cannot be stated with confidence whether the liberal
approach is synonymous with the golden rule or whether it is an

28 (1989)2 NWLR (pt 106) 652 at 723
2 (1981)2 NCLR p.293 at 326
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independent rule of interpretation C.U. llegbune (now Professor)
said that the liberal approach is also variously called the ‘golden
rule’ or the ‘purposive approach’®®. On the other hand, Professar
Chuks Okpaluba treats the ‘golden ruje’ and the ‘liberal approach’
as two distinct principles of interpretation.’! However, from
Professor Okpaluba’s tzeatment of the two concepts, one can only
appreciate a distinction but not a difference.”?

As noted earlier, prima facie, words used in a statute must
be given their ordinary natural meaning. However, where the
literal interpretation tends to derogate from the intention of #he law
maker, or where it will lead to manifest absurdity, or injustice, or
unreasonable result, the language may be varied only to avoid such
absurdity and no further.>* Where the interpretation of a statute in
its ordinary meaning and grammatical construction would result in
clear absurdity, some effort would be made by the cqurt to avoid
the absurdity etc by modlfymg the structure of the sentence or the
meaning of the words.* Tt has, however, been emphasnzed that
when the golden rule is used as a justification for ignering or

reading in words, resort may only be made to it in the most unusual

 Negbune C.U, “Statutory Interpreiation: The Impregnable Reign of
Literalism” (1978 - 1988). The N.J.R. vol..3 (Enugu: Faculty of Law,
University of Nigeria, Enugu Campus) p.145

i Okpaluba, C. op.cifpp. 67-77 and pp. 159 — 165.

% At page 164 Prof. Okpaluba said, “Unlike the literal rule, the libetal approach
involves choosing between two inferpretations, one wider, the other
narrower, The real difference between the two is the fact that while the litera!
rule restricts the interpreter to the strict confines of the immediate words used
in the provision sought to be interpreted, the liberal approach makes room
for judicial activism and creativity.” On the golden rule, the leamned author
said: “This cannon of interpretation comes into aid where the application of
the plain, grammatical meaning of the language of the enactment would lead
to manifest absurdity or repugnance in which case the language may be
varied or modified so as to avoid such’i mconvemence " One cannot really
appreciate the difference in the two concepts.

3B rdehen v Idehen (1991)6 NWLR. (Pt 198) 382 5.C.

M gpacha v Fawehinmi (200006 NWLR (Pt 660) 228 at 326

-
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cases for ag Lord Mersey observed in Thompson v Goold & Co™
“It is a strong thing to read into an Act of Parliament words which
are not there, and in the absence of clear necessity, it is a wrong
thing to do”. Thus, what is needed is a balanced situation that
atlows the judge some creativity without unduly sacrificing the
rule of law 1o the gudge s intuitive sense of right and wrong as the
basis of decision.>

The Mischief Rule
In the construction of the provisions of a statute, the history
of the legislation and the mischief it was designed to prevent must
be considered since the purpose of every 1nterpretat10n 1s to
discover the intention of the legislature from the words used.’” The
rmsch1ef rule of interpretation was formulated in the Heydon’s
case® and is otherwise known as the rule in Heydon’s case. This
rule requires the judge to consider some historical facts and
background information pertaining to the making of a statute in
order to appreciate the real intention of the law maker. In the
Heydon’s case, it was said that for the sure and tree interpretation
of all statutes in general (be they penal or beneficial, restrictive or
enlarging of the common law) the following four things are to be
considered,
() what was the common law before the making of the
Act;
(iiy  what was the mischief and defect for which the
commen law did not provide;
(iii) - what remedy - bath parliament resolved and
appointed to cure the decease of the common law;

s (1910) A.C, 409 at 420
% Nwabueze, B.O. Judicialism in Commonwealth Afvica (London: C. Hurst &
Company, 1977} p.152
3 Ydehen v Idehen op.cit

*% (1584)3 Co Rep. 76
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(iv)  thetrie reason of the remedy; and then the office of
all the judges is always to make such construction
as shall suppress the mischief, and advance the
remedy, and to suppress subtle inventions and
evasions for continuance of the mischief, and to add
force and life to the cure and remedy, according to
the true intent of the maker of the Act. .

Thus the mischief rule requires a consideration of the state of the
law prior to the enactiment of the statute sought to be interpreted;
the mischief or the defect which the old law did not provide for,
which made it neeessary to enact the statute sought to -be
interpreted; the remedy provided by parliament in the current law
to cure the defect or disease or mischief in the previous law. The
court is then to find'thé true reason for the remedy and construe the
statute in such a mamner as to suppress the mischief and advance
the remedy. S e .

. In.IBW4 Etbv Tinano (Nig), Ltd*® the Supreme Court held

" {hattie court’s ditty is always to make such construction that will.
- suppress the mischief and advance the remedy but this-will only

arise if there is latent ambiguity in the words used in the statutory
provision; otherwise 4t is the literal rule — the first and most
elementary rule of construction — that will apply if the words used
in the statutory provision are in themselves precise and
unambiguous. In lfezue v Mbad:égkam section 258(1) of the 1979
constitution fell for interpretation. The section provides, “every
court established under this constitution shall deliver its decision in

. writing not later than three months after the conclusion of evidence

and final addresses, and furnish all parties to the cause or matter
determined with duly authenticated copies of the decision on the
date -of delivery thereof. The question was whether non-
compliance with the above provision vitiates the trial. Applying the
mischief rule, Aniagolu, JSC who read the leading judgment, said

¥ (1988)3 NWLR 633
0 (1984)1 SCNLR 427
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that the provision was aimed at a situation. whereby “some Judges
became notorious for very long adjournments of judgments leading
to a deprivation from them of the advantage of forming fair
impressions of witnesses and evaluation of evidence”. According
to his Lordship, the mischief aimed at was clearly against delays in
the delivery of judgments after the conclusion of the hearing of
cases by the courts. The Supreme Court ultimately held that the
word “shall” as used in the section is mandatory with regard to
delivery of judgment within three months. In Onwuchekwa v
NDIC# Ayoola, J.S.C. observed that when a court feels uneasy
about the justice of its conclusions, it should pause to examine the

relevant law and facts more deeply before it accords finality to -

such conclusions. Such deeper reflection may in relevant éases
necessitate such construction that would reflect the mischief at-
which the statute aimed.

Outside the above three major principles of interpretation,
there are other minor rules of interpretation which include the
ejusdem generis rule; noscitor a sociis rule; expressio unis est
exclusio alterus rule; lex non-cogit ad impossibilia; ut res magis
valeat quam pereat.

Ejusdem Generis Rule

The words ‘gjusdem generis’ means “of the same kind or
genus”, This rule of interpretation is to the effect that where
particular words of the same class {or genus) is followed by a
general word (a generis), the meaning of the general words will be
limited to things similar to the class of things earlier enumerated.
In other words, where particular words which refer to members of
a class or things of the same class, is followed by general words,

- the meaning of the general word are limited to members or things

of that class as specified by the particular words. In Jammal Steel

*1(2002)5 NWLR (pt 760) 371 at 392
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Structures Lid v ACB Lid,” the plaintiffs claimed from the
defendants the sum of ¥N641,328.39 being the balance due to
plaintiffs for an overdraft granted by the plaintiffs to the
defendants in normal course of their business as bankers to the
defendants and for money paid by:theplaintifis to the defendants
as bankers at the latter’s request which said sum the defendants
have refused and/or neglected to-pay in spite-of repeated demands.
The issue was whether the  State"High as against the Federal
Revenue Court should have the jurisdiction to try the matter in
view of the provisions of section 7(1)(b)(ii) of Decree No.13 of
1973 which are as follows: “The Federal Revenue Court shall have
and exercise jurisdiction in civil causes -er ‘matters ... connected
with or pertaining to ... (iif} banking, fereign exchange, currency
- or other fiscal measures”. The Supreme Court held that the
gjusdem generis rule applied in the reverseste the interpretation of
that section such that the word “measures” must be taken to qualify
each of the preceding specifically enumerated subjects including
banking. In the subsequent case of Bronik Moiors Lid v Wema
Bank L1d.*”* Nnamani J.5.C. who read the leading judgment of the
Supreme Court made the following observation in respect of the
majority decision in the Jammal Steel Structures case:
-As regards the decision of the majority that ejusdem
generis tule applies in construing section 7(i) (b) (iii), 1
do not think that this can be justly supported by claiming
that the rule applies in reverse, If the ejusdem generis
rule applied, the generic words “or other measures”
would have taken their colour from specifically
enumerated subjecis: banking, foreign exchange, and
currency and not the other way round as indeed
happened here ... Rather than argue that ¢jusdem generis
rule was applied to section 7 (i) (b) (iil) in reverse, I

‘2(1973)28.C. 77
# (1983)1 SCNLR 296

Seatutory Interpretation 189

think that the basis of the ecision was that associated

words could be understood in a common sense,
One agrees with this view. In applying the ejusdem generis rule, it
is the meaning of the general word following particular words of
the same class that is narrowed to the genus of the particular
words. It is not the other way round. In the earlier case of Nasr v
Bouari®® the question before the Supreme Court was whether
premises used partly as living accommodation and partly as a night
club were premises within the meaning of section 1(1) of the Rent
Control (Lagos) Amendment Act 1965. The Act defined
“premises” as “a building of any description occupied or used by

persons for living or sleeping or other lawful purposes, as the case

may be, whether or not at any time it is also occupied or used
under any tenancy as a shop or a store ...” The court had to
determine whether “other lawful purposes” meant any lawful
purposes other than premises for living or sleeping, The court held
that “other lawful purposes” must be confined in meaning to
purposes similar to living or sleeping. Accordingty, it was held that
the premises used partly as a nightclub were not premises within
the meaning of the provision notwithstanding the fact that they
were also partly used for living, -
The ejusdem generis rule was applied by the English Cou
of Appeal in Coleshill and District Investment & Co. Lid v

Minister of Housing and Local Government & Anor*® where the .

Court held that in determining the meaning to be given to the
phrase, “building, engineering, mining or other operations” in
section 12(1) of the Town and Country Planning Act, 1947, the
words “other operations” must be construed ejusdem generis with
“building”, “engineering” and “mining”,

313478

%5 (1969)1 All NCR. 35

46 (196831 W.L.R. 600 at 605
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Noscitur A Sociis Rule
The Noscitur A Sociis rule of interpretation postulates that
a word is known by the company it keeps. In other words, the
meaning of particular terms in a statute may be, and quite often is,
ascertamcd by reference to the words associated with them in the
statute.”” Where two or more words which are susceptible of
analogous meaning are coupled together noscitur a sociis. They are
understood to be used“rrtheir cognate sense. They take, as it were,
their colour from each other, the meaning of the more general
bemg restricted to a sense analogous to that of the less general. 4
This- rule of mterpretanon was explained in the U.S. case of
Virginia v Tennésse® thus:
Noscitur a Sociis is 2 rule of construction applied to all
written instruments. The obscurity or doubt of any
particular word may be removed by reference to
-associated words. And the meaning of a term may be
enlarged or restricted by referring to the object of the
whole clause in which it is used.
The noscitur a sociisrule was applied to.the construction of the
Offences Against the Person Act 1837 (of England) which made it
" a felony to shoot at or to “stab, cut or wound” any person. The
word “wound” was held to be restricted by the words which
preceded it fo injuries inflicted by an instrument, and consequently
to bite off a finger or a nose, ot to burn the face with vitrol, was not
to wound within the meaning of the Act.
In the Nigerian case of Bronik Motors Ltd v Wema Bank
Lid® the Supreme Court maintained that contrary to the position
taken by the majority of the Supreme Court in Jammal Steel
Structures Ltd v ACB>*that ejusdem generis. rule applied to the

“7 Per Chike Idighe in Bronik Motors Ltd v Wema Bank Ltd (19831 SCNLR 296
at 346.

# Maxwell on Interpretation cited in Bronik Motors v Wema Bank op.cit

% 148 US 503

50 (1836)7 A.C. p.446

51 (19831 8.C.L.R. 296
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interpretation of section 7(i}(b)(iii) of Decree 13 of 1973, it is more
appropriate to say that the noscitur a sociis rule appheﬂ to the

. interpretation of the section. In the Bronik Motor case, Idigbe, JSC

observed that the noscitur a sociis rule has no application to a
statute the terms of which are too plain to admit of construction, It
only applies where any particular word is obscure or of doubiful
meaning, so that taken by itself the obscurity or doubtful meaning
of the word may be removed by reference to associated words, >

Expressio unis est exclusio alterins

This means that the express mention of one thing means the
exclusion of another. By this rule, the deliberate inclusion of one
or more members of a class means the deliberate exciusion of
those not mentioned: Thus an express provision in an instrument
excludes any stipulation, which would otherwise be implied with
regard to the same subject matter.” It was held in R v Sedgley
Inhabitants™ that although the word “land” would usuaily include
all kinds of mine, a statutory reference to “lands, houses and
coalmines” meant that no mines were included in the word
“lands”, since if mines were intended to be included, there would
be no need to expressly mention coalmmes. In Udoh v
Orthorpaedic Hospital Management Board® section 1(a) of the
Trade Disputes Amendment Decres 47 of 1992 provided for the
abatement of pending orders, interim or interlocutory orders,
judgment or a decision of any court other than the National
Industrial Court. It was held that the provision did not aﬁ‘ect final

Jjudgments and appeals therefrom.

at p. 346

Ogbmnymya & Ors v Oludo & Ors (1979) 6~ 9 S.C. 32,
(1831)3 B and Ad 65

(1993} 7NWLR 304
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Ut res magis valeat quam pereat

This expression literally means “that the thing may rather
have effect than be destroyed”.® As a principle of interpretation, it
means that the construction should ensure that the intention of the
legislature is not frustrated or defeated.”” Thus, where a provision
is reasonably susceptible of two interpretations and it is found that
by one interpretation the provision would be valid and by the other
it would be invalid the provision ought to be construed in such a
manner as to make it valid. According to the Supreme Court in
F.CS.C. v Laoye® the court should avoid a construction which
would reduce the legislation to futility and should rather accept the
bolder construction based on the view that Parliament would
legislate only for the purpose of bringing about 2m-effective result,
The court went further to add that it has long been established that
the legislator himself intends the interpreter of an enactment to
construe an enactment in such a way as to implement rather than
defeat the legislative intention.*®

Lex non logit ad impossiblia _

A statute is to be construed in such a manner as not to
command what is impossible. In Ohuka v The State® section 31 of
the Supreme Court Act No.12 of 1960 requires appellants to, give
notice of appeal within 2 presctibed time from the date of the
judgment of the Court of Appeal. The appellant was in custody and
was not aware of the judgment. When he became aware of the
judgment, he appealed against it. The Supreme Court held that
time did not start running until the appellant becomes aware of the
judgment.

% Blacks Law Dictionary

57 tdehen v Idehen (1991)6 NWLR (Pt 198) 382 8.C.
5B (1989)2 NWLR (pt 106) 652

5 at pp 682, 686

4 (1988) 1 NWLR (Pt 72) 539.
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Other general principles of interpretation are as follows. A
statute, which seeks to take away vested rights or interests or
which seeks to oust the jurisdiction of the court is construed
strictly.%! Where a statute tends to encroach on or curtail the
freedom or liberty of an individual, that statute is generally
construed very strictly and “sarrowly against anyone claiming
benefit therefrom.® Similarly, a statute which takes away a
citizen’s right of access to the courts ought to be construed
narrowly and strictly against any one claiming its benefit.”® To
construe a statute narrowly and strictly does not mean that the
court should arbitrarily wring a false meaning out of the language
of the statute, As applied to statutes generally, that expression
means that the court should give a fair and natural interpretation to
the statutory language as applied to the facts of the particular case,
and 10t straining the meaning of the words unnecessarily but,
guided by certain principles, arrive at a reasonable construction.®

Where specific provisions of a statnte-are opposed to the
general provisions, the specific provisions will prevail%

. A general principle for the interpretation of the Constitution
was laid down by Andrew Obaseki, JSC in 4. G Bendel State v
A.G. Federation and 22 Ors.%® He said that in the interpretation
and construction of our constitution, the following principles
should be borne in mind. (1) Effect should be given to every word.
(2) A construction nullifying a specific clause will not be given to
the constitution unless absolutely required by the context. (3) A
constitutional provision cannot be used by way of condition to

t 4.G. Bendel v Aideyan (1989) 4 NRLR (Pt 118) 646 S.C. Yusuf'v Eghe
(1987)2 NWLR (Pt 56) p.341; Wilson v A.G. Bendel State (1985)) NWLR (Pt
4) 572. o

2 gbacha v Fawehinmi (2000)6 NWLR (Pt 660) 228 at 325 - 326

3 Nwosu v Imo State Environmental Sanitation Authority (1990)2 NWLR (pt

135) 688 at 723 .

5 Ihid p. 723 : :

 Sehroder v Major (1989) 3 NWLR (Pt 101) 1 S.C.

% (1982)3 NCLR | at 66, 71, 74.
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attain unconstitutional result. (4) The language of the Constitution
which is clear and unambiguous must be given its plain evident
meaning. (5) The Constitution of the Federal Republic of Nigeria
is an organic scheme of government to be dealt with in its entirety;_l
a particular provision cannot be dissevered from'the rest of the
Constitution. (6) While the language of the Constitution does not
change, the changing circumstances of a progressive society for
which it was designed yield new and fuller import to its meaning.

(7) A constitutional provision should not be construed so as to

defeat its evident purpose (8) Under a Congtitution conferring
specific powers, a particular power must be granted or it cannot be
exercised. (9) Delegation by the National Assembly of its éssential

legislative function is precluded by the Constitution (section 58 (4)

and section 4(1)). (10) Words are the common signs that mankind
make use of to declare their intention one way or another and when
the words of a man express his meaning plainly and distinctly and
perfectly, there is no occasion to have resource to any other means
.of interpretation. (11) The principles upon which the Constitution
was established rather thap the direct operation or literal meaning
of the words used, measnre the purpose and scope of its provisions.
(12) Words of the Constitution are, therefore, not to be read with
stultifying narrowness. Courts, it must be emphasized, cannot
amend the Constitution. They cannot change the words. They must
accept the words, and so far as they introduce change, it can come
only through their interpretation of the meaning of the words
which change with the passage of time and age.

Parts of Statutes and their Uses :
A statute is a law made by a law-making body, It has
several parts which will be considered below.

The Long Title .
This is set out at the beginning of the statute and usually

contains a general statement of the legislative purpose. 1t is part of

the statute. Accordingly, it is relevant when interpreting the
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statute.” The judge may make reference to the long title to resolve
a doubt about the meaning of an enacted word®® However, it
should not be used to modify the interpretation of plain and
unambiguous language.” In other words, it is only when there is a
doubt about thé meaning of an.enacted word that recourse can be
‘made to the long title. The long title can serve a useful purpose in
communicating the intended spirit and scope of a statute.

Civilian Parliaments in Nigeria invariably use long titles but their
military counterparts do not.

The Preamble _
The preambie, according to Chief Justice Dyer in Stowell v
Lord Zouch, "*is a key to open the minds-of the makers of the Act,
and the mischief which they intend to redress. .
" The main function of a preambile is to set out the facts and

. assumptions upon which a statute is based, and to explain the

purport .of the legislation and the reasons for enacting the

~ legislation. It is to an enactment its preface or introduction, the
purpose of which is to portray the interest of the framers and the

mischief they set.out to remedy. A preamble needs not be looked at
all if the enacting part is unambiguous. It can only be resorted to as
an aid to construction when there is an ambiguity or when there are

two conflicting views as to the true meaning of the enactment in

which case that view which fits with the preamble ought to be
preferred.” It was held by the Court of Appeal in Ona & Anor v
Alhaji Diga Romani Atenda’™ that the preamble is part of the

]

% Vaacher Lid v London Society 1913 A.C. 107, 128

 Fisher v Raven (1964} A.C. 210

% Re Wykes (1961) Ch, 229 at 242

" (1560 1 Plowd 369 cited in Awolowo v Shagari & 2 Ors(1979) FNLR Vol. 2,

60 at 82 :

"\ Per Nuaemeka Agu, JSC in Ogbonna v A.G. Imo State (1992) 2 SCNJ

7 (2000)5 NWLR (Pt 656) 244 C.A. Ses also Ogbonna v A.G. fmo State
(1992)1 NWLR (Pt 220) 647
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statute and it is a legitimate aid in construing the enactment,
particulatly when there is an ambiguity or conflicting views as to
the true meaning of, the enactment in which case the view which
fits the preamble ought to be preferred. However, it is only where
the preamble is clearer and more definite than some part of a
statute that it may prevail over the obscure part, Generally, but not
invariably, preambular clauses start with the word “whereas”.

The Enacting Sections

The enacting sections are the main body of the law and the
most important parts of a stamte, They contain the actual
provisions of the statute. They may make new law, modify existing
law, declare what the unwritten law has been, or repeal existing
stainte, :

The Short Title

Statutes are usually cited by their short titles (not by their
long titles). The purpose of the short title is to identify and describe
a particular law. Lord Moulton in Vaacher Ltd v London Society”
describes short title as “a statutory nickname to obviate the
necessity of always referring to the law under its full descriptive
title.” Generally, citations are not legitimate aids to construction of
statutes. It is, however, advisable to consider the purpose of the
law and the mischief it is aimed at with the citation in mind.”

Marginal Notes

These are written on the margin to highlight what the
particular section of the law is all about. Marginal notes help to
identify what a part is all about. They are also known as side-notes,
and appear (usually in smaller prints) besides sections of the
statute, They indicate in brief what the subject- matter dealt with in
the section is, for ease of reference. Like citations, marginal notes

3 (1913) A.C. 107 at 128
™ Ona & Anor v Atenda (200005 NWLR (Pt 656) 244

Statutory Tnterpretation
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are not legétimate aids to construction of statutes. Howevér, the
, purpose of; tht? law and the mischief it is aimed at may be
considered having the marginal note in mind.”

Schedules

Schedules usually appear at the end of the statute and
contain technical’__ information, statistics and details which are
considered necessary but whose inclusion in the enacting sections

-or actual texts of the statute will make the statute clumsy or
unwieldy. The principles of the technical information, statistics and
details, which cannot be conveniently drafted into the main body
of the statute, are highlighted in the main body with reference to a
particular schedule for details. Schedules, tables and forms are
useful in construing the provisions in the bady of a statute. In case
of ambigusty they become useful handmaids to interpretation, but
they will not override the plain words of the staiutésf.;EThus, it was
held in 4G Anambra State v A.G. Federation” that where a
schedule is in conflict with the body of a statute, the body of the
statute will prevail over the schedule.

Interpretation Section .

_ Words and expressions used in 2 statute may be defined in
the interpretation section to avoid ambiguity. Such a definition
may delimit, extend or narrow the meaning of words and
expressions used in the body of the statute.

Commencement Section

) The commencement section indicates when an act comes
Into operation. Usually an act specifies the commencement date,
When an act is silent about the commencement date, the general

" Ibid

" FCSC v Lagye (1989)2 NWLR (Pt 106) 652 - 7] 1; Commissioner for Finance
1y & Anor v Ukpong (20004 NWLR (Pt 653) 363
(1993)6 NWLR (pt. 302) 692 .
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rule is that it commences either on the date it receives assent or the
day it was published in a gazette. Decrees and Edictsjgtake effect o
the date they are signed, unless it is stated othcrwigc. '

!

.
Y

8 Obimiami Brick & Stone Nig. Ltd v A.C.B. (1992)3 NWLR 260
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CHAPTER S

THE NIGERIAN JUDICIARY IN
HISTORICAL PERSPECTIVES
The Role of the Judiciary in a Poli‘ty |

‘In- order to secure the, life, liberty and’ property of th‘e

- individual, governments were- instituted among men. However,

‘unless the powers of governiment are limited by law, governments

“would themselves constitute a threat to the rights of the individual.

* The limitations on the powers of the principal organs of thé

" :govenment are normatly er'nf:ubdﬁe_d in'a constitution. The judiciary
+is constituted the ultimate in.erpreter. of the constitutich and fo it is

assigned the difirate tdsk of defermining what is the extent and

- scope of the power conferred on each branch of government, what

are the limits on the exercise of such power under the constitution
and whether any actipn of any branch transgresses such limits. It
is.also a basic principle of the rule of law which permeates every
provision of the constitution and which forms .its very core and
essence that the exercise of power by the executive or any other
authority must not only be conditioned by the constitutioh but also

be in accordance with law and it is the judigiary which has fo

ensure that the law is.observed and there is complidtice; with the
requirements of law on the part of the government.! The' judiciary

~ discharges this function by the exercise of the power of judicial

review, which is a most potent weapon in thehands: ef the.

judiciary for the miaintenance of the rule of law.> And adcord i .

the International Commission of Jurists, “the rule of law is a
dynamic concept which should be employed not only to safeguard
and advance the civil and political rights of thé individual in a free

» Per Bhagwati, C. in The State v NTN Pty and NEN Lid (1988) CLB 43 "
ihid e :
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society, but also to establish social, economic, educational and
cultural conditions under which the legitimate aspirations and
dignity of the individual citizens of the country may be realized.?

A society consists of individuals who as of necessity have
to interact for the purpose of achieving individual aspiration within
the society as well as the society’s commonly shared values and
aspirations, The consequence of such interaction*#so means and
impli€s the emergence and existence of rights and-benefits; as well
- .as duties and obligations.* Living in society necessarily involves
comflict, which has to be resolved by the jusiciary. Judicial power,
according to Chief Justice Griffith of the High Court of Australia
. 'in Huddart Parker & Co Proprietary L&l v Moorehead,’

' Means the power which every sovereign authority must

ci necessity have to decide controversies between its

subjects, or between itself and its subjects, whether the

rights relate to life, liberty or property. The exercise of

this power does not begin until some tribunal which has

. power to %ive 2 binding, and authoritative decision
" (whether su Je81 1o appeal ‘65ndf) is called upoh to take

action.

This definition of judicial power was adopted without reserve by
the Judicial Committee of the Privy Council in the Australian case
of Shell Co. of Australia v Federal Commissioner of Taxation® and
the Nigerian Supreme Court in Bronik Motors Lid v Wema Bank
Ltd” The term judicial power is thus co-extensive with the power
of the state to administer public justice and, again, with the

authority of the court (ic. power of the court) 1o decide and

pronounce judgiient and carry it into effect between persons and

%

* The Law of Lagos 1961.

* Yegede, M.L. What's wrong with the law? (Lagos: Nigerian Institute of
Advanced Legal Studies, 1993) p.5 .

5 (1909)8 C.L.R 330 at 383

& (1931) A.C. 275 at 295 and 297

7(1983) I SCNLR 296
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parties who bring a case before it.> The last sentence in Justice
Griffith’s definition of judicial power quoted above distinguishes
judicial power from jurisdiction. [Idigbe JSC lucidly stated the
distinction, in the Bronik Motors case as follows:
. . .although the terms ‘judicial power® and ‘jurisdiction’ ,
are frequently used interchangeably and jurisdiction is
defined as the power to hear and determine the subject-
atter in controversy between parties.to. a.suit there.is a
clear distinction between the two concepts; .
junisdiction is the authority of a court to exercise judicial
power which is the totality of powers a court exercises
when it assumes jurisdiction and Hears a case....”

" Judicial power power possesses some charactenstics. Lord

Delvin in United Engineering Workers’ Union v
Devanayam'? stated the following essential characteristics
of judicial power. They are:

(a) There must be a /is as to a right past or present and
not with future right. w . a

(b)'The powef exercised must-Bé derived from the
sovereign and not conferred by the parties
themselves and must be bound by the existing law
of the land,

(c) The rules of natural justice must be observed, that
is, the parties must be given the opportunity of
presenting their case, the judge must not be 2 party
to the dispute, the parties must have prior notice of
the issue litigated. _

(d) The parties must be bound by the decision arrived
at after arguments on the law or ascertainment of
the facts in dispute.

+ * Per Idigbe, JSC in the Bronik Motors Ltdv Wema Bank Lidp. 337

"atp. 336
1919673 WLR 451 at 419
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Thc. word ‘judiciary’ describes collectively all the Judges of the
Nat!on or a State while the term “judicature” embraces both the
mstitution (the courts) and the judiciary (the judges).""

The Meaning of Court

.The contemporary meaning of the term ‘court’ is a place
w{hf:re Justice is judicially administered or the judge or 1%1.n:lges who
Sit in a court or an aggregate of separate courts Judges.”* A court is

- atribuhal but not all tribunals are courts. The word ‘tribunal’
means a body of people with power to deterniine isgues of law and
*fa.ct affecting people’s rights and obligations. In this sense, a
dribuiial.has a wider medning'than court, Tt extends to and includes®

~courts. 'In the Australian case of*Shell Company of dustralia Lid v
Federal Commissionér of Taxation™ the Privy Council noted that
there are:tribunals with thany ‘of the trappings of a court which,
nevertheless,~are not courts in ‘the strict sense of exéicising judiéiai

power. The Privy Council went furthes to enumerate some negative

propositions on the subject. It said: “A tribunal is not necessarily a

gourt in the strict sense because it gives a final decision. Nor -

because it hear§ witnesses on oath. Nor because two or more:
contending parties appear bgfore it between whom it has to decide

Nor because it gives decitions which affect the rights of subjccts.
Nor bf:_cause there ig an appeal to a court, Nor-because it is a body.r
to w'hl.ch'a matter i§ referred by another body”, ™ A body may act
._admm_l_gt,t_'atwely although it functions like a court in many respects
.8 heapng witnesses under oath; deciding between two or more
?Ontel‘.ldlﬂg parties. Further, a body may be administrative though
it decides matters referred to it by another body, and its decision

! Per Uwais, ISC (as he then was) 1989 Judicial Lectures: Continyi:

2 Hducation for the Judiciary (Lagos: MIJ Publishers, t99l);;nn‘“mg
Jowitt, E, Jowitt’s Dictlonary of English Law, 2" edn by John Burke
{London: Sweet & Maxwell, 1977) p. 493 e

3 (1931) A.C 275 : _

' at page 297.
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.z takes the place of that other body’s degision."® It has become. a
» common, -pethaps, inevitable, phenomenon of modem

govemments to confer upon administrative authorities functions
which possess many of the atiributes of judicial powér to an extent
that may justify classifying them as ‘judicial’ for the purpose of the
review of the exercise of these functions by courts. However, a_
distinction must be drawn between ‘judicial functions’ gnd judicial

~..power’ in the constitutional sense, with the latter being reserved

~ for the power exercised by courts and judicial tribunals created by
- <law;.and judicial officers strictly so called. The former may be
;" called *quasi-judicial functions. which may be exercised by

administrative tribunals, ' - .
Classifications of Courts = . - *

“Courts it Nigeria may be classified in‘several ways. But

 the most jmportant forms of classification are classification into
syperiof’Gourts and- iniferior courts; classification into courts of -
records and  non. courts of record; classification into courts of
limited jurisdiction- and courts of unlimited - jurisdiction;
classification into British-type court and non-British type courts;

- classification’ into courts of original jurisdiction and éourts of
appellate jurisdiction; classification into federal courts'and states

courts. : ;
LA 08
Superior and Inferior Courts Gl
Courts are divided into inferior and superior courts. Many
factors distingnish an inferior court from a superior court, In the

first place, superior courts are not subject to the contro! of any

'S Shell Company of Australia Lid v Federal Commissioner of Taxation ibidp. ™
281; Rex v Electricity Commissioners (1924)1 K.B. 171, 205

' Nwabueze, B.O. Judicialism in Commonweaith Africa (Enugu: Nwamife
Publishers, 197D p. 15, -

- gl
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other courts, except by way of appeal.'” In the words of Denning,
L.J., (as he then was) in R v Northumberland Compensation
Appeal Tribunal, ex p. Shaw'®
.the court of King’s Bench has an inherent
]unsdzctlons to control all infetior tribunals, not in an
appellate capacity, but in a supervisory capacity. This
" control extends not only to seeing that the inferior
tribunals keep within their jurisdiction but aiso to seeing
that they observe the law. The control is exercised by
means of a power to quash any determination by the
tribunal which, on the face of it, offends against the law.
The King’s Bench does not substitute its own view for
those of the tribunal, as a Court of Appeal woulddo. . ..
In other words, the high courts exercise supervisory jurisdiction
~over inferior courts and tribunals through the prerogative writs of
certiorari, mandamus, prohibition and quo warranto. For instance,
an inferior court or tribunal can be stopped from exceeding xts
, jurisdiction by a writ of prohibition issued from the High Courts.””
On' the other hand, it is only an appellate court that can pronounce
that a superior court has acted without jurisdiction, when there is

_an appeal on that ground.

There is a presumption of Junsdlctlon in favour of superior
courts. In the proceedings of a superior couri, it will be presumed
that it acted within its jurisdiction unless the contrary should
appear either on the face of the proceedings or otherwise. Thus,
prima facie, no matter is deemed to be beyond the jurisdiction of a
superior court unless it is expressly shown to be so, while nothing

is deemed to be within the jurisdietion of an inferior court unless it
is expressly shown on the face of the proceedings that the

- I3 ) -

*

' Jowitt et 0p. clf pp. 493-494, see also sections 22-23 High Court Edict of
1987 of the old Anambra State empowering the High Court to exercise
siipervisory jurisdiction

18 (1952)1 K.B. 338 '

19 R v St. Edmuhdsbury (Chancellor) (1947)2 AER 170,172,

]
-

- ) 1
- & !

T

The Nigerian Judiciayy in Historical Perspectives ) 205

il
+

particular matter is within the cognizance of the particular ¢
In Achiakpa v Neuka®® the Supreme Court held, inter alia,
inferior court, such as a native court or iribunal, is not presumed to
have any jurisdiction but that which is expressly provided, and-that
the party against whom a native court judgment is offered in
evidence could under section 53 of the Evidence Act establish its
invalidity by showing that the court from which it emanated had no
jurisdiction to do what it did. -~ -
Under the common law, judges of superior courts of record
have greater immunity from being sued for matters done in their
judicial capacity than judges of mfenor courts. DeGrey C.J in the
old English case of Miller v Seare’ put the position succmctly He
said:
In all the cases where protection i given to the Judgp
giving an emoncous judgment, he rst be acting as
judge. The protection in regard to the superior courts is
absolute and universal; with respect to the inferior courts 3
it is only when they act within their jurisdiction.
However, some recent statutes have in Nigeria neutralized the
distinctiori made in England between superior and inferior courts
in the llablhty of judges for their judicial acts. In Egbe v
Ade_}&rasm the Supreme Court accepted the proposition that the
provision of section 61(1) of the Magistrate’s Court Law,and
section 88(1) of the High Court Law of Lagos State are similar and
offer the same immunity to both judges and magistratesacting
judicially. There are, however, some State where the distinctidh-is
still maintained.? ¥

. .
¥4

20 2001) 14 NWLR (pt 734) 623
A7772WMBIL 1141 at 1145
2 (l 985)1 NWLR (pt 3) 549 at 563
# See, for instance s, 46 of the High Court Edict No. 16 of 198? of the old
Anambra State which provides (1) No judge or person appointed toactasa
judge shall be liable for any act done or thing said by him in the course of
any proceedings before him, provided that at the time, he in good faith,.
believed himself to have jurisdiction in such proceedings.
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Furthermore, an officer of a superior court of record is
immune from liability for executing the process of the court unless
he acted unlawfully.24 In addition, a plaintiff is liable to an action
for executing the process of an inferior court in a matter beyond its
jurisdiction, and cannot in the absence of statutory pravision,
justify such other process whether he knows of the defect or not.
On the other hand, a plaintiff cannot be liable for executing the
judgment or process of a superior court of record except where
such judgrnent has -been reversed on "appeal. In Iheanacho v
Uzochulwi™ the appellant (a caretaker of a premises) acting on an
affidavit endorsed by a chief magistrate forcibly removed the
respondent’s goods . from the premises in question and ‘gave
possession to the hlghest bldder Iguh, JSC speaking for the
Supreme Court, said:

The controvérsial afﬁd.mt under which thc appellants

purportedly acted, is, without doubt, peither @ wartant”

nor art order issued by any District Coyrt. Thirdly, it is

crystal clear that the purported executipn of a so-called

order of possession based on Exhibijts D and E, the

affidavits in issue, is manifestly. illegal, unlawful and

I without colour of legal justification. It suffices to state
that whatever order he purportedly made was not done
by him in the cause of any proceedings before him, that
at no time did he believe himself to have jurisdiction to
;  dispossess the respondents of, their premises by mere
: ?fﬁdaVits and that the purported execution in issue was

# (2} No persen reqmred or bound to execute warrant or order issued by ajudge
or a person acting as a judge.shall be lizble in any action for damages in

_ respect of the execution of such Warrant o order unless it be' proved that he
executed the same in an unlawful manner, Compare this proyision with $.10
of the Customaty Court Edit No. 6 of 1984 of the old Anambra State which
provides —s. 10 — A member of the court shall not be iiable in any action for
any act done or ordered to be done by him in good faith within his powers and

jurisdiction under this Ediet, _
# (1997) 2KLR

%0y 33, The. Lawsof Noftkai Migeria,

i

: - A
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K mamfestly unlawful, 1llegal and without . any legal
. Justlﬁcatlon
It was thereforc held that the immunity mwded under sectlon
83(1) or (2). of the. Dlstmt Court La could not, avall the
appellant, -« - W
Another, dlstmctlon behvccn mfenor and supenor ‘oot is .

. that ;Whﬂe the judgment of .2 shperior court is Gﬁﬂclljswc as to: a,lIf‘_
. relevant mattérs thereby decided, the _]udgment of an mfenm COUTL: -

involving a question of Jurisdiction is not.final, In addﬂ:ron, whtle .

judgments. of superior »courts temajn precederits (bmdmg or -

persuasive) for future cases on similar’ facts, Judgmcnts, of mfenar'.

. courts are never regarded ds precedents.” 2,

Furthermorc while every court, mfen& of supég;or has h

_somc inherent jurisdiction to enable it cffectlvcly discharge its

judicial: function, including the power to punish for contempt of
itse}f, an inferiof court may otily punish for contempt committed in -
faclc curiae (in the face of the court) ‘while a superior court’s

-~

power to pumsh for contempt extends to éontempt committed both

in facie curiae {(in the face of the court) ang ex facie curiae (outside
the face of the court). Lastly, superiorcoutts have no jurisdictional
11m1t with respect to the value of the subject matter but an inferior
‘court, in most’ cases, has ]unsdlctlonal hrmt w1th respect to the
value of the subject matter.

By section 6(3).and (5) of the 1999 Constitution, the

© superior courts of record ‘in Nigeria are: the Supreme Court of

Nigeria; the Court of Appeal; the Federal High Court; the High

“Court of the Federal Capital Territory, Abuja; 2 High Court of a2

State; the Sharia Court of Appeal of the Federal Capital Territory,
Abuja; a Sharia Court of Appeal-of a State; the Customary Court of
Appeal of the Federal Capital Territoty, Abuja; a Customary Court
of Appeal of a Staté. While the National Assembly or-a State..

1963 T
% phillips, 0.H A" First Book ﬂl“&:ﬁﬁ sh haw({:qndon' sweat & Machll
1970} 194,

-n..;:.' -.._'-,'.--\ LN
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House of Assembly can by. laiw estabhsh other courts, none of
these legiclative bodies has the competence to establish othcr

superior courts of record outsrde those speclﬁcally mentloned in .

the constltutlon o oo

" Courts of Record and Non-courts of Record

- Traditionally, & court of record is one whereof the acts and
judicial proceedmgs are enrolled for a petpetual memory and
testlmony2 In R v Northumberland Compensation -Appeal
Tribunal Ex p Shaw® i it -was hcld that the record must contain at’

Jeast the document which initiates the proceedmgs the pleadings, -

if any, and the adjudication, but not the evidence, nor the reasons.
for the judgment, unless the tribunal chooses to incorporate them.

Superior courts of record are required to keep formal and defailed- -
records ‘vontaining the proceedings, including evidence adduced,

and the ]udgment Their judgment raust contain the reasons for- the
judgrent. This is not so with inferior courts and tribunals whlch
are not bound fo give reasons for their decisions.. -

The statute creatmg a court may expressly doclare the court
In any case, where a statute establishing a
court is silent on that, the current test is' whether the court has,

to bé a court of record.”!

authority to fine or impriso’n for contempt of its authohty I it has

such power, then it is a court of record, Convorsely, where 1t lacks

such power, it is not a court of record.

Invariably, - all supenor colirts ore courts of record Ani i
mfcnor court ‘may be a court of- rocord All Hrgh Courts andl __

YRR

28 Gop section 6(3) of the 1999 Consututlon

2% Towitt, ef. al op. cit In Ogele v Nuhu (1997)10 NWLR (ot 523) 109 the Court

of Appeat held that Area Court are courts of record. Abdullabi, J.C.A. who
dclwered the leading judgment queried; “‘otherwise, why have we bten tnlk;ng
of record of proceedings and chalienge to thg records™.

- 30(1952) | AER 122, 131-132

31 Qee for instance section 6(3) of the 1999 consutuuon dcclarmg ceﬂam
courts to be superior court of record
2 Jomtl et. al op. crr
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Mag:strate Courts in ngena are oourts of record Howwewwhsh

a superior court of record has power to pumsh a person summanly
by fine or imprisonment. for Contempt whether the 'offence is-

* committed in the face of the counrt or out of court, an mfenor court

of record has power to punish summarily by fine or imprisonment
for contetnpt but only where such contempt is committed in the
face of the court. Summary committal for contempt must be..
distinguished from contempt pioceedings brought inder the ponal
code or criminal code. The latter” prooeedmgs can be tried by an ;
inferior court of record whether the offénce is committed in the
face of the court .or not?

contempt is part of the inherent powers of court preserved by -

section 6(6) (a) of the 1999 constltuuon R : ’.1 S

. Courts of Lmuted J unsdu.tlon and Courts of Unlimlt&@

Jurisdiction - . . : Lo

CLE

Junsdlctlon is the legal authomy, the e;rtent of the power

- given to a couit by the law or statute establishing the sajd court,**

This jurisdiction may be limited or unlimlted It may B 11m1teci

ar

either locally, that is, in terms of the gcdg;mphloal aréa over which

~ the court’s jurisdiction may extend. It: -may be limited personally as
+ where a.quorum is required for the court fo be properly constituted.

It may be limited as to the amOunt ovey wwhich the court should. not .
exceed for the case to fall w1th1n its junsdlcnon [t inay be limited
as to the type or character of the questlons 10 be determined by and
in the court. It may be limited by and as to the value of the
property in litigation. When the _;unsd:ctlon of the couitis limited
one way or the other, that court is catled a court of limited

jurisdiction. When there are no sich limitations, the court is called _ )

% Obilade, A.Q. The Nigerian chaf Sy.ster:: (London Sweet & Maxwell
1979 pp. 169-170. -~ .

* Per Oputa, JSC in Afado v A.?cmu?oke &2 Ora (1 988) 2 S.C (part p-latp.
10

S

3 The powér.to punish summarly for. < -

¥
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.
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Lo Lo

- a ct;  of unlimited Junsdlctlon There is no single court that has™ o

- the jutisdiction to exerc:se all.the judicial powers, which have been

T smgned to the ]udléamre In effect, every court has its jurisdiction, _ -
- lirnited one way or the other. While some of the courts have first -

instance jurisdiction without the"right to hear appeals, others have

the tight to hear appeals without first instance jurisdiction. Andin"~
. the case of courts which have both the Jurlsdlctltm to determine’ ..
cases at first instance and om appea'i (for instancé State High

- Courts), their. appellate Jll[‘lSdlc‘thI'l does, not extend to- hearing

. appeals from the’ decisions of the courts supenor to them, namely '
the Supreme Court and the Court of Appea13 Strictly speaking; -
therefore, no court-of law in Nigeria has unlimited jmidlcnon for .

the Jurlsdlctlon of evéry court has been limited in certain respect.

However, only a state High Coutt approximateés to a court-of- s
unlimited jurisdiction in the sense that except those matters

expressly excluded, it has original jurisdiction over all matters.
Under the 1979 Constitution, State High Courts were declared by
section 236 of the constitution to be courts of unlimited
jurisdiction.” Though State High Courts are still courts of general
jurisdiction under the 1599 constitution, their jurisdiction in certain
matters have been limited in favour of the Federal High Court.*’

British-Type Courts and Non-British Type Courts

- British-type Courts are those courts, which, in their practice
and procedure and other institutional arrangements follow the
pattern of BEnglish courts. These courts not only have their English
counterparts, they apply English law as the regular law of the
.court, To these courts, the-teceived English Taw and Nigerian
legislations are questions of law of which no formal proof need be
adduced. On the other hand, while these courts are enjoined to

 Ibid

% Usyais, M.L, 1989 Judicial Lecturers: continuing Education for the .lucliciery
(Lagos: Academy Press Ltd, 1991) pp, 84-85, o
" See sections 251 and 272 of the 1999 constitution.

B
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£ .

apply pustomary |a,w, the latter isa questlon of fact to be proved by
gvidenee or taken judicisl notice of.

Non-Britigh type courts are courts which are indigenous to
Nigerip and which have po English 9punterparts These courts arg

set up primarily tp administer customary or Islamic law, which is a
guestion of law to them. They are gqually not required to follow
gny formal procedurﬁ but o have regard to substantial justice. In
the gchmmstrathn af jpstice, they do not apply the mles of
gvidence as conigined 'in the E@xﬂence Act.”® Examples of Pritish-

type cpurts are the Supreme Court, Court of Appeal, Fedeml and

* State High Courts, Magistrate or p:§tnct Coutts. Non-British-type
‘Counts include Customary or Shqria Courts, Customary or. Sharia

Courts of Appeal, Area Courts ' ..5;_. &
Eourts of Original Jurlsdlctlon and .Courts of : Appellate
Jurisdiction :
A court is of original Junsdlctlon where a partlcular type of
case can come before it at first instance, or for the first time,
without any other court having first decided the matter. Where, ,
however, a court has powers to review the decision of another

- court given at first instenge, it is said to have or exercise' appellate

~

jurisdiction. A court-may have original and appellate }unsdlolhon
in respect of the same or different subject matters,

iy
G .

S

a

Federal Courts and State Courts : -

A necessary incident of federalism is the lelSlon of power
between a central government and regional (state) governments.
By section 6(1) of the 1999 cgnstltutlon thesjudicial powers of the
Federatton shall be vested in the courts established for "the
federation. And’ by section 6(2) thc jlldlclal powers of a state’ shall

. .. ' 5,

=

% In Okorie v Onyejuluwa (2000)2 WRN | 14 ~at l26 it was held per Fal:nyl,
J.C.A. that the provisions of the Evidence Actdo not apply to customary
and native courts. < ) ;

o
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be vested in the courts estabhshed for a state, However, the
Supreme Court has held,in Bronik Motors Ltd v Wema Bank Ltd*
- that the judicial ppwels given to the courts in section 6 of the 1979
- (the gquivalence of.section 6 of the 1999 constitution) were not in

any. way ifitended fo’ delimit the extent of Federal and State judicial

powets but to def' ihe the nature of _]udmlal power ag authority for
™ the detennmatlon of the rights of parl:les in all matters before:the
Jourts, - ey,

Accordmg fo- the SLgpreme Court within the limits of the
_]llI‘ISdICtIOIl given by the 1979 constitution fo each court, the
judicial powers yested-on the courts, are the same whether it be the
judicial power of the Fecleratlon or judicial power of the State." “Tn

Mandara v 4.G Federation” the Supreme Court maintained that -

there couki be o room for thé*ereation of Federal justice and State
“ justice there, can only be justice according to the laws of the land._
The pronounccment of Kayode Eso, .T 3.C., on this matterin 4. G
Ondo v A G. Federation,” is worthy Bfnote. He said:
% . If the state and the Federation are equal when it
erines to the determination of 2 disputé between them
', ‘Before a tribynal, that tribynal must be one accepted by
“ -_-',_'- ;' + gl parties to the d15pute as independent of all the
T govemments G

4

[

: ‘Under chapter VII of the 1999 constitution headed “The

Jndwal;ure” the Federal Couits are the supreme court of Nigeria;
itie Qotit of Appeal;, the,Federal ngh Court; the High Court of the
P etai Capttgl Temtc-ry, Abuja; the Sharia Court of Appeal of the
Féﬂeral Capital Territory, Abuja; and the Customary Court of
Appeal of the Federal Capital Territory, Abuja.*?

v -By the mariter of appointment of, and disciplinary contro]
:,h'[embers of these Courts through federal officers and

] "5* }blgasn .scm 296

o gm SCNLRBII .
2 1983 'SCNLR 269 at pp. 277-278
¥ See séetlons 239, 23'?' 249 255; 260 and 265 of the 1999 constitution,

-

i Onyekpere,Eop cit. p.b.. ‘ . S L
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T
B

.' m‘s't"r'umen'talmes, and by the fact of their fimdi:ng i:-y' the Federal

Government, these couits may be said to be federal courts.

_However, by the nature’ of the jurisdiction of the Supreme Court

and the Court of Appeal which covers hearing of appeals  from

- State High Courts, coupled with the, original jurisdiction of the

Supreme Court which extends to disputes between the Federal
Government and State Govemment or Governments or, between
States inter ‘se, both courts are really not Federal Cr&urts but
Federation” Courts, It is-only the Federal High Court “that can,
stnctly speaking, be said to be a Federal Court in the sense of
exerclsmg jurisdiction only in Federal matters.

' The courts listed under the heading of dState Courts™ in the
Constitution are: High Court of a State; Shhna Court of Appeal of
a State; Customary Court of Appeal of a State

The Tradltlonal System for Dlspute-Resolutidn _;_:.

- “Before the advent of British colonial rule in ngena the
traditional legal and judicial systems ‘in operation in the
communities that make up the country were largely dimed at
recoriciling disputants in a conﬂ:ct. and maintaining peace and
harmony within the society. Indeed, “the traditional Nigeriah system
differed from the European system mainly because the’ European-

. gystem was more often concemed with establishing and’ enforcmg'

the rights of the individual: 45 th other words, the Justice’ system:a

“was less formal than ‘what obtains today, it was mote- arb1tral and*
- conciliatory and was geared towards the maintenanee - andj

restoration of .social ethbnum . Apart from .some of-the . :
Hausa/Fulam communms of the fOrmer Northern Reglon, ‘the  ”

yo
i

R

* See sections 2’?0 275,280 of the’ constltuhon )

5 Adewoye, O, The legal Profession in Nigeria quoted in "Nivankwo et al
Nigeria: The limits of Justice (Lagos Constitutional Rights Project, 1993)
p.

1
o . T
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A.terntones that mke up-

48
. Ib{d:ﬁ Sy

“

igeria today did not have any formal
courts beforc the advent of colonialism. Life in society was

_controlled and ragulated: lﬂim}r by customary law, usages and

conventions. Spegial aybitral tribunals the composition of which

varied from plage to place resolved disputes. In areas with -

crystallized system of kingship, such as Yoniba land and Benin,

- reaohution of dispptes among menibers of edch community formed
- part of the povemméntal functions exercised by the paramount
~ chief, or king, and his.
.rulers wore assisted or gwen controiled in some- cases, by $ome

Hlors. In somte aréas, such traditional

secret societies, some of which in fact usurped the functions of

i govemment Examples - of such secret societies are the Ogboni

socl.ety m Yorubala.nd and the Egbo or Ekpo society in Calabar
* province.”

Jules in each autonoﬁlous community was in the hands of all adult
male members or age grades, though controlled and directed in
some cases by elders and titled men. From their decision appeal
“usually went to all the male members of the town or clan sitting
- togethér.  Women also played an important part in resolving
dlsputes, especially, where a dispute involved ¢lderly members of

~a tr'amxly and the male members of the family had failed to have it

; resolved. In 'such a case, women. born within the famlly, married
and. unmamed, would intervene and possibly impose a
-settlement.® The closest ‘approximation to a modern legal
profession in the arca called Nigeria before the coming of the

. British was .Northern - Nigerja, where following the Islamic

revolution led by Uthman Dan Fodio early in the 19™ century, the
. Islamic culture and Islamic legal system were e,nthroned 1n many
- communities in the area. In each of the communities, there was a

strong ruler called the Emir, who had an emplre over which he '

T Ewelukwa P.LO,“ Adqlmlstranon of _]ushce” in Qkonkwo C.0, (ed)
ction to Nggeriar: Law (London Sweet and Maxwell 1980) p. 56

N i . .
' -
-~ !

7 In chiefless, and republican societies like the Igbos, -
polmcal organization was extremely amorphous. Enforcement of .
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ruled with the help of an executlve council and with his council, he
formed the highest court of appeal in the Kingdom. Each empire or
emirate was divided into a number of zones or districts, eaclt of
which was placed under the charge of a subozdinate chief or
headman who, like the Emir, ruled over the district though
responsible to the Emir. Both the Emir and his subordinate chiefe—
each hdd his own court, but in bigger centers the Ernir usually
delegated his judicial functions to qualified officers known as
Alkalis. Serious cases could originate and end up in the Emir’s
court, while other cases could o §1nate in an Alkali’s court or in
the court of a subordinate chief.” The traditional machinery of
justice has obvious defects. The system of adjudication was very
casual, most unpredictable, extremely capricious, and the sanctions
largely rudimentary and not institutionalized. By the middle of the
19" century, there were many Eupopean immigranis m Lagos and
other coastal cities and trade with Europe was gradually taking off.
The traditional system of justice administration was unacceptable
to these immigrants who had beert used to having their legal rights
and obligations determined by formal courts and legal experts
guided by tested and long established principles. The traditional
system lacked formal courts manned by jurists, regularity and
openness of proceedings, adherence to established rules of
evidence and procedure and predictability of resulis of
proceedings.” Furthermore the traditional system could not be
changed or modified by legislation since there was no formal
legislature to enact desitable statutes.”® Consequently, the
important function of law as an instrument of social, economic and
political change was lacking in the traditional legal system. These
defects were highlighted in the report of Consul Brand to the
secretary for Foreign Affairs, which read in part:

* bid
5 Onyekpere, E op. cit pp. 9-10
51 1bid

P
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Lagos at present may be said to have no Government,
there is no effective protection to (sic) property, no mode
of enforcing the payment of debts applicable to
Buropeans; and the wonder is that in such a state of
things there are so few disturbances . . . This consulate
exercises at present a feeble, irregular and irresponsible
jurisdiction over a variety of judicial, police and even
administrative matters. This jurisdiction has been
acqmesccd in, as a matter of pecggsity, knowing that the
consulate is the only place where their cases will be
heard with impartiality; but in a large and increasing
commercial community there are questions of great

= importance affecting trade and property frequently
arising, which the Consul has not the means even if he
had the Authority of dealing with in a satisfactory
manne. -, ¥

Historical Development of Courts in Nigeria
E Before Lagos became a British colony, the problem created
by the defects in the traditional system of adjudication were in
some places tackled from two angles. First, the consul appointed to
stand guard over British citizens and interests in the Bights of

- Benin and Biafra constituted himself into a court with jurisdiction

over disputes mvolvmg British subjects. Secondly, in the Bight of
DBiafra, the immigrant traders took the law into their own hand and
established arbitral tribunals, called courts of equity to resolve
disputes arising among themselves.

In 1861 King Dosemu ceded Lagos to the British Crown,
British rule wag Sonsequently introduced in Lagos with British
system of courts, *

paper presented to the Secretary Foreign Affairs on April 9 1860 relating to
the Occupation of Lagos, -
33 paper presented to the Secretary Foreign Affairs on Apnl 9 1860 relatmg to
the Occupation of Lagos.
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‘The colonizing power set up courts some by statutory
provigions and some by administrative arrangements. When British
rule gradually extended to other kingdoms around Lagos the -
jurisdiction of the courts were equally extended to those/areas.>
By 1876 the Supreme Court ordinance established a'Supreme . .
Court (equivalent to a high court) with extensive powers in civil
and criminal matters. In 1900, the proclamation of that year which
set up the Protectorate :.of Southern Nigeria established certain
courts, for exampie, the Supreme Court of Southern Nigeria, the
Commussioner’s Courts, and the Native Courts. A separate area of
British influence existed in the Moslem North where an organized
indigenous court system was already in existence. The colonizing

- authorities set up in addition, a Supreme Court and Provincial

Court, and Cantonment Courts and an attempt..y was made to
reorganize the native courts. >

In 1906 the colony of Lagos was merged with the
Protectorate of Southern Nigeria to become the Colony and
Protectorate of Southern Nigeria. The Supreme Court of Lagos was
changed to the Supreme court of the Colony and Protectorate of
Southern Nigeria. The other courts remained intact.

In 1914 the colony and protectorate of southern Nigeria and
the Protectorate of Northern Nigeria were amalgamated into the
Colony and Protectorate of Nigeria. The judicial systems of the
two parts of the country were merged under the overall coatrol and
supervision o one chief Justice. The judiciary consisted of the
Supreme Court, the Provincial Courts and the Native Courts. The
Supreme Court consisted of the Chief Justice and a number of
puisne judges who sat singly to exercise the original jurisdiction of
the cowrt. The jurisdiction of the court was restricted to
commercial centres or townships. According to Lord Lugal;d
interior districts required a separate system of courts. However, in

% Obi Okoye, A The Development of Judicial Trial in Nigeria (Onitsha:
Afhcana-Feb Publishers Lid, 1988) p.l.
% Ibid
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cases involving non-natives, the court exercised jurisdiction even
outside the territorial limits of any commercial centre or township.
The court also had jurisdiction to hear and determine appeals from
the decisions of its individual judges as well as from the Provincial
Courts. Under the Provincial Courts Ordinance, 1914 the Governor
established a Provincial Court for each province composed of the
Resident or Assistant Regident of the province as president, and a
number of other members who were to be styled commissioners of
the Provincial Court. Any of the officials sitting alone could
constitute the court, which was a superior court of record.
Divisional courts were established only in and around Lagos. As
r;corganizcd a Native Court was constituied by an Alkali with or
without in assistant in the North or by a single judge in the

" South ¢ e

~ The year 1933, witnessed the modification of the judicial
system ifitroduced in 1914. The principal changes included ke
restriction of the-territorial jurisdiction of the Supreme Couxt, the
creation of the High Court and Magistrate’s Courts for the

WProtectoratc, the reorganization of the Native Courts and the

creation of the West African Court of Appeal to stand between the
Supreme or High Court and the Privy Council. The reforms,
carried out by Governor Sir David Cameron were embodied in the
Supreme Court (Amendment) Ordinance 1933 the Protectorate
Courts Ordinance 1933, the West African Court of Appeal
Ordinance 1933, and the Native Courts Ordinance 1933.5FPThe
Provincial Courts were abalished and replaced with a High Court
and a number of Magistrate’s Courts in the Protectorate. The High
Court was composed of a chief justice, puisne judges and assistant
puisne judges, but each of the judges was competent to sit alone
and discharge the judicial functions of the court. The High Court
had the same status as the Supreme Court and exercised in the
Protectorate the jurisdiction which, in Lagos, was exerciged by the

*¢ Ibid p. 77
57 Ibid pp. 77-78.

The Nigerian Judiciary in Historical Perspectives - 219

Supreme Court except that even within the Protectorate the
Supreme Court tetained and the High LCourt“did not acquire,
jurisdiction over (a) probate, divorce, and matrimonial causes, (b}
admiralty matters and (c) proceedings based on certain specified
ordinances such as Companies Ordinance, the Intestate Estates
Ordinance the Legal Practitioners Ordinance.”®

Further re-organization of the judicial systems was carried
out in the country between 1943 and 1945. From the re-
organization emerged a two-tier system (excluding the native and
religious courts systems). The Supreme Court Ordinance 1943
unified the Supreme Court of Lagos and the High Court of the
Protectorate of Nigeria, which was headed by a single Chief
Justice. The new Supreme Court, which came into existence on
June 1, 1945, was empowered to issue processes, which were valid
throughout the country. It was a court of unlimited Djun’sdiction
similar to the High Court of Justice in England.”® Also, the
Magistrate’s Courts Ordinance 1943, as subsequently amended
created a single and country-wide system of Magistrate’s Courts

which absorbed (2) the pre-existing Magistrate’s Courts of the

Protectorate, and (b) the Courts of the Commissioners df the
Supreme Court which existed and functioned in the colony district.
Each magistrate sat alone and exercised the functions of the court
within a specified magisterial district. Apother development of
significance was the creation of the Juvenile Courts by the
Children and Young Persons Ordinance 1943,

Prior to 1954 Nigeria operated as a unitary state with a
unitary judiciary structure. The 1954 Constitution introduced the
Federal system in Nigeria, which affected the structure of the
judiciary. Thus as we had a Federal and three regional

*® Ibid pp. 78-79.

* Aguda, A.T. "Development in the Adjudicatory system” in Aguda A.T (ed)
The Challenge of the_Nigerion Nation: An Examination of its Legal
Development 1960~ 1985 (Lagos: Nigerian Institute of Advanced Legal
Studies, 1985) p.33 .

t
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governments, so we had one Federal and three regional judicial
systems. At the Federal level we had the Federal Supreme Court

: _L_ and the High Court of Lagos. The West African Court of Appeal

(WACA) which had taken appeals from the Supreme Court of
_ Nigeria, the Supreme Court of Ghana (the Gold Coast) and the

" Supreme Court of Sierra-Leone was disbanded at this time. Erom

1954 appeals lay from the High Court of a Region to a new re-
“designated Federal Supreme Court presided over by the Chief
justice of the Federation. Appeals from the decisions of the Federal
Supreme Court lay to Her majesty in Council. Each of the three
Regions now had a High Court, Magistrate’s Courts and Native
Courts and or Islamic Courts.

... In 1956 and 1957 both the Eastern and the Western Regions
respectively, renamed their Native Courts Customary Courts. The
courts were reorganized extensively by the Customary Courts Law

1956 of the Eastern Region and the customary Courts Law 1957 of
the Western Region. In the Northern Region, the Native Courts
Law 1956 also effected some reorganization of the courts which
continued to exist as Native Courts until 1968 when they were
renamed area courts. By the Moslem Court of Appeal Law 1956 a
Mb¥lem Court of Appeal was established for Notthern Nigeria.
Appeals from lower grade courts went as before to the higher
grade courts of first instance and from the decisions of the latter in

. both their original and appellate jurisdiction where principles of

Moslem law was applied, the appeal went to the Moslem Court of
Appeal® Appeals from the Moslem Court of Appeal lay to the
-High Court. In 1960, the Moslem Court of Appeal was abolished
. and replaced by the Sharia Court of Appeal. Also established was
a Court of Resolution to exist side by side with the Sharia Court of

% Wali, A.B “Constitutional Structure and Position of the Judiciary with
Particular reference to the Sharia Court of Appeal” 1989 Judicial Lectures:
Continuing Education for the Judiciary (Lagos; MIJ Professional Publishers
Ltd, 1991) P.148

L
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Appeal to resolve jurisdictional disputes between the Sharia Court
of Appeal and the High Court. The above court and judicial
stracture were retained by the 1960
Constitutions. The 1963 Republican Constitution also retained the
same judicial structure with some changes, which include the
abolition of appeals to the Privy Council. Consequently, the
Supreme Court of Nigeria became the court of final appeal in the
country. Appeals from the High Courts of the Regions and the
Sharia Court of Appeal of the Northern Region lay to the Supreme
Court. As a corollary to the abolition of further appeal to the Privy
Council the 1963 Constitution envisaged a situation in which
courts of appeal intermediate between the High Court and the
Supreme Court, would be created. Consequently, the Constitution
of each of the Regions except that of the Western Region
prescribed that “the legislature of the Region may establish
Regional Court of Appeal to which appeals may lie from the High
Court of the Region in such circumstances as the legislature may
pl-'escl'ibe”.ﬁl

In the case of the Western Region the constitution prescribed
that “there shall be a Couxt of Appeal for the Region™.% The Western
Region Court of Appeal was constituted in 1967. Other Regions
never had a court of appeal. The Western Nigeria Court of Appeal
was abolished in 1976 and replaced with the Federal Court of Appeal,
which though based in Lagos then, has divisions in some other States
of the country.

In 1973, the Federal Military Government, by the Federal
Revenue Court Decree 1973, established the Federal Revenue Court

. with_the status and powers of a High. Court. The Court exercised

jurisdiction throughout the country on certain specified matters.

8 S5 56 and 54 respectively of the constitutions of the Northern and Eastern
Regions. 1963

S, 51 Constitution of Western Region 1963

% The Constitution (Amendment) (No. 2) Decree 1976 and the Federat Court of
Appeal Decree 1976, :

-



CHAPTER 8

THE NIGERIAN JUDICIARY TODAY

Courts in Nigeria

At the apex of the court structure in Nigeria today is the
Supreme Court to which appeals lie from the decisions of the
Court of Appeal. Immediately below the Supreme Court is the
Court of Appeal. A stop below the Court of Appeal stand the
Federal High Court, the High Courts of States and the Federal
Capital Territory, Abuja, the Sharia Court of Appeal and the
Customary Court of Appeal. These are the only superior courts of
record in Nigeria. Immediately below the High Courts are the
Magistrate’s Courts and the District Courts. The former exists in
every State of the Federation while the latter exists only in the
Sates carved out of the former Northemn Region. A step below the
Magistrate’s Courts is a number of Customary and Area Courts.
Customary Courts exist in most of the Southern States, while Area
Courts exist in all States carved out of the former Northern Region
of Nigeria. Some States in Northern Nigeria have recently created

. Sharia Courts and Upper Sharia Courts with both criminal and civil

jurisdiction.! There are in existence “several - other courts and
Judicial tribunals which exercise judicial power. Under section 6(4)

- of the 1999 Constitution, States are at liberty to establish and

abolish courts other than superior courts of record.

The Supreme Court

The Supreme Courf is the Court of final appeal in Nigeria,
On the intreduction of the federal system in Nigeria in 1954 the
Court was established under the name “Federal Supreme Court”
but appeals went from the Court to the Privy Council. It was
retained under the 1960 independence constitution with some

! Qee 55 3, 41 and 42 Sharia Courts (Administration of Justice and Certain
Consequential Changes) Law 1999 of Zamfara state ’
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modifications. On the attainment of republican status by Nigeria
in 1963, it became the final appellate court in the country with the
name changed to Supreme Court of Nigeria. Presently, the
Supreme Court owes its existence fo section 230 of the 1999
constitution.

The Supreme Court is located at the Federal Capital
Territory, Abuja. It consists of the Chief Justice of Nigeria and
such number of Justices, not exceeding twenty-one, as may be
prescribed by an Act of the National Assembly.” The Supreme
Court has both original and appellate jurisdiction. The Court, to
the exclusion of any other court, has criginal jurisdiction in any
dispute between the Federation and a State or between States if and
in so far as that dispute involves any question (whether of law or
fact) on which the existence or extent of a legal right depends.” In
Attorney General of the Federation v Attorney General of Abia
State and 35 others,® the Attorney General of the Federation filed
an action in the Supreme Court pursuant to its original jurisdiction
under section 232 of the 1999 constitution against the 36 States of
the Federation for a determination of the Seward boundary of a
littoral State within the Federal Republic of Nigeria for the purpose
of calculating the amount of revenue accruing to the Federation
Account directly from any natural resources derived from the
State, pursuant to the provision of section 162(2) of the 1999
Constitution. The plaintiff further contended that it is only the
Federal Government and not the Government of any state that has
power fo: exercise legislative, executive, or judicial powers over
the entire area designated ag the “territorial waters of Nigeria
pursuant to the provisions of the Territorial Waters -Act, Cap 428,

Laws of the Federation of Nigeria, 1990 (as amended); exercise ..

78,230 1999 constitution

38,232 Ibid ‘

*(2001) FWLR (pt 64) 202, see also 4G Bendel State v A.G. Federation
{1983}1 SCNLR 239 where the original jurisdiction of the Supreme Court

was successfully invoked.
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any of the sovereign Tights exercisable by Nigeria over the entire
area designated as the “Exclusive Economic Zomne™ pursuam o the
provisions of the Exclusive Economic Zone Aét Cap 110, Laws of
the Federation. Some of the Defendants raised preliminary
objection on the grounds, inter alia, that the original jurisdiction
f:onfem?d on the Supreme Court does not extend to the realm of
International law; and that the plaintiffs claim does not establish
the cxistence of a valid dispute whether of law or fact; nor disclose
the _existence or extent of a legal right. In dismissing the
pre]m:nnary ijection by a majority of 6-1, the Supreme Court
held, inter alia, that by the provisions of section 232(1) of the 1999
constitution, - for the Supreme Court to exercise its original
jurisdiction in a civil case between the Federation and a State(s) or
between States, there must be a dispute between the Federation and
a Stafe or States, or between States; the dispute must involve a
question of law or fact or botly; and the disptite must pertain to the
existence or extent of a legal right.. To invoke the original
Jurisdiction of the Supreme Court, there must be 2 dispute as so
qv.fallﬁed between: the Federation and a State or between Stateg

prute was defined by the Supreme Court as “the act of arguin .
against, controversy, debate, argument, disagreement, contenti :
as to rights, claims and the like or 2 matter of opinion.” In t?xg
Instant case, the Supreme Court held that paragraph iO of the

F}-{ah‘i‘;‘ieig anq the defendznts concerming the sharing of revenue in
1:. 5 :}rlatron aceount”, Th'e Court further held that any issue
whick ;:) s for the nterpretation of the Constitution is obviously
{letlig:taﬁ unles?' oﬂ‘iemltshe provided by the Constitution, and that
case imnvolves the interpretati i
oo ooy case i crpretation of section 162(2) of the
The original jurisdiction of the Supreme C '
' tion ourt can onl
mvoked. when a State‘ Sues m 1ts corporate capacity. Thug, 3 53:;:
cannot mv?lce the ongl.n.al Jjurisdiction of the Supreme éourt 1o
assert the rights of the citizens of the State. In Attorney Generaf of

-

?

i
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Ondo State v Attorney General of the Federation and 19 others,
the plaintiff invoked the original jurisdiction of the Supreme Coust

- under section 212 of the 1979 Constitution. The action was against

the Federation, 18 States and the Federal Electoral Commission as
the 20" Defendant. The complaint was the alleged interference
with, and usurpation of the duties of the 20™ Defendant in relation
to the preparation for the conduct of the 1983 general elections and
also patticularly the wrongful compilation and revision of the
voters register. The pith and substance of the plaintiff’s claim was
directed against the 20™ defendant. Preliminary objection was
taken against the action on the ground that the Supreme Court has
no jurisdiction to entertain the action and that the 20" defendant is
not a state within the purview of section 212 of the 1979
Constitution. In unanimously vpholding the preliminary objection,
the Supreme Court held that it had no jurisdiction to entertain an
action or a dispute, which is not between the Federation and a
State. The Plaintiff has no legal right in that Ondo State is not a
voter, and the Federal Electoral Commissior is mot a state.
According to the Supreme Court, section 212 does not authorize a
State to bring another State to the bar of the Supreme Court for a
dispute that does not affect the property or powers of the
complaining State in its sovereign or corporate capacity but at most
affects only the rights of individual citizens within the State.
Kayode Eso, JSC, disptayed his usual wits when he said:
A state is not a knight in a shiming armour
undertaking the errands of just any of its citizens
around. If it does, it may turn itself into the
legendary Don Quixote who strikes at imaginary
windmills.®
In the carlier case of Attorney General of the Federation v The

" Attorney General of Imo State and 2 others’ the Supreme Court

S (1983) 2 SCNLR 269
5 At p. 277
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held that its jurisdiction under section 212(1) of the 1979
constitution was a special jurisdiction, which is limited to any
dispute between the Federation and a State or between States and
no more. It does not cover dispute between a state and a body that
is not a state or between the Federation and a ‘non-state’.

In the following cases whether the plaintiff can invoke the
original jurisdiction of the Supreme Court was in issue.

In A.G. Eastern Nigeria v. A.G. of the Federation’ the
Government of Eastern Nigeria had brought an action in the
original jurisdiction of the Supreme Court for a declaration that the
Government of the Federation was not entitled to accept or act on
the 1963 census on the ground, inter alia, that the figures had been
inflated, and were vitiated by irregularities. The plaintiff had
argued that acceptance of the figures could affect the demarcation
of constituencies under section 43 of the 1963 constitution, and
also the making of monetary grants under section 141 of the
constitution. The Federal Supreme Court held that Eastern Nigeria
had no legal right to any particular number of constituencies or
seats in the Federal House of Representatives, since the
constitution, unlike other federal constitutions, did not apportion
constituencies among the constituent units. Secondly, it was held
that Eastern Nigeria had no legal right to have the formula for the
allocation of revenue under section 14} of the constitution
maintained unaitered, since it was entirely within the discretion of
the parliament, acting with the votes of two-thirds majority of its
members and the consent of the legislative houses of at least three
regions, o alter it for any purpose, including that of making it
reflect the population figures. The court then concluded that as no
legal right has been shown to exist in favour of Eastern Nigeria, it
lacked the locus standi to inquire into the substantive claim ie
whether population figures . had been inflated or vitiated by
irregularities.

7{1964)! AILNLR 224
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The case of A.G. Bendel v A.G. Federation® arose over a
new revenue sharing arrangement which was enacted by the
Federal Government on Febmary 2, 1981. The 12  State
Governments not controlled by the party in power then (the NPN)
disagreed with the revenue sharing formula. Their complaint was
that the inadequate share given to the states had resulted from the
uncenstitutional procedure used in passing it, in that the share
allocated to the states by the Act was less than what had been
approved by the House of Representatives when the Act was
before it. They also contended that the Federal Government’s share
under the Act represented an amended version of the bill as passed
by the Senate only, and adopted by 13 votes to 11 by the Joint
Finance Committee consisting of 12 members from each house,
from where it went straight to the President for his assent and was
assented to by him and thereby purporcedly brought into force as
an Act of the National Assembly without being referred back to the
two Houses in separate or joint sessions after the Join Finance
Committee had finished with it.

The Supreme Court held that the failure to refer the bill
back to the two houses after the proceedings in the Joint Finance
Committee was a violation of the procedure laid down in the
constitution for making laws, and that accordingly, the resuiting
Act was null and void.

On the issue of locus standi, the court distinguished the
case before it from the case of 4.G. Eastern Nigeria v. A.G. of the
Federation.”

In A.G. Ogun State v. A.G. Federation’® the Supreme Court
recognized the right of Ogun State Government to challenge the
adaptation of the Public Order Act 1979 by the President but held
that the Public Order Act was an existing law under section 274 of

8(1981) 10 S.C.L
-
pra
12 (1982)3 SNCLR 166
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the constitution and that the President was the appropriate
authority to adapt it.

In 4.G. Abia State & 35 Ors v. A.G. Federation'! Abia and
35 other States successfully invoked the original jurisdiction of the
Supreme Court to dstermine whether some sections of the
Electoral Act 2001 are intra vires the National Assembly. The
Supreme Court, however, tejected the application of the 774 Local
Government Councils to be joined in the suit as the Councils
cannot invoke the original jurisdiction of the Supreme Court.

In another case of A.G. Abia State & 35 Ors v. A.G.
' Federation' the original jurisdiction of the Supreme Court was
invoked to challenge the Allocation of Revenue {Federation
Account, etc) (Modification) Order, Statutory Instrument No. 9 of
2002 made by the President. The action however failed for lack of
merit. -
In the case of A.G. Ondo State v.. A.G. Federation' which
was instituted in 2002, the Ondo State Government invoked the
original jurisdiction of the Supreme Court to determine whether
the National Assembly is competent to enact the Corrupt Practices
and other Related Offences Act No. 5 of 2000 which applies
throughout the federation.

i In A.G. Adamawa State & 21 Ors v A.G. Federation & 8
Ors™ plaintiffs challenged the validity of the Allocation of
Revenue (Abolition of Dichotomy in the Application of the
Principle of Derivation) Act 2004. An objection was taken that the
Plaintiffs lacked the locus standi to institute the action. The
Supreme Court held that the complaint of the Plaintiffs was that
the operation of the Act affected their rights to the receipt of funds

1 (2002) 6 NWLR (pt. 763)
12(2002)6 NWLR (pt. 809)

12 (2002)9 NWLR (pt. 772) 222
14 (2005)18 NWLR (pt. 958) 581
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from the Federation Account. In that wise they have the right to
institute the action.

Another pertinent question is who must authorize the action
mvoking the original jurisdiction of the Supreme Court. The issue
arose squarely in the case of Plateau State cif Nigeria and Anor v
Attorney General of the Federation & Anor.” The facts of the case
are as follows. On 18® May 2004, the Federal Government
declared a sthte of emergency in Plateau State. The office of the
Govemor of Plateau State was suspended. Suspended also was the
State House of Assembly. Major General Chris Alli was then
appointed Sole Administrator of Plateau State by the President.
The Plaintiffs challenged the constitutionality of the declaration of
state of emergency and certain action taken in pursuance of the
declaration. The Defendants raised a preliminary objection that the
action was incompetent as it was not authorized by either the Sole
Administrator of Platean State or the Attorney General of Plateau
State at the time the action was instituted, The Supreme Court held
that since the action was commenced during a state of emergency,
only the Sole Administrator could have authorized the action and
the fact that he did not authorize the action renders the action
incompetent. The Supreme Court also held that it could not in its
original jurisdiction grant relief’s for the benefit of individuals.

This decision must be criticized on the ground that it is
preposterous to insist that it is the beneficiaries of the impugned
state of emergency that are competent to authorize the institution
of action in the name of the state to challenge the declaration of
state of emergency. Section 20(a) of the Supreme Court Act'®
prescribes that action by or against the Federal Government shall
be brought in the name of the Attorney-General of the Federation.
In the case of A.G. Abia State and 35 Ors v A.G. Federation'” the
Plaintiffs challenged the constitutional validity of certain

% (2006) 3 NWLR (pt. 967) 346
6 Cap 424 Laws of the Federation 1990
17¢2002)6 NWLR (pt. 763) 264
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provisions of the 2001 Electoral Act.’ The National Assembly
sought to be joined in the suit. The Supreme Court held that the
National Assembly is one of the three arms of the Federal
Government of Nigeria. Therefore by virtue of section 20{a) of the
Supreme Court Act which prescribes that action by or against the
Federal Government shall be brought in the name of the Attorney
General of the Federation the National Assembly was already a
party to the suit by virtue of the Federal Attorney General being a
Defendant. In the cit¢umstance, the application to be joined in the
snit was unnecessary and was therefore refused.'®

It must be noted that section 20(a) of the Supreme Court

‘Act” has been amended by section 3 of the Supreme Court

(Additional Original Jurisdiction) Act 2002*° which provides that
in any suit by or against the National Assembly or a State House of
Assembly in which the original jurisdiction of the Supreme Court
is invoked the nominal party in the suit should be the National
Asgembly and the Speaker of the State House of Assembly,
respectively,

One of the issues that arose in the case of Plateau State and
Anor v A.G. Federation and Anor’’ was the competence of an
action invoking the original jurisdiction of the Supreme Court in
which the Plaintiffs were Platean State Govemment and House of
Assembly of Plateau State. The opinions of the Justices of the
Supreme Court on the matter were divided. Kutigi, J.S.C., who
delivered the leading judgment said that he believed that the
Plateau State Government as well as the House of Assembly of
Platcan State wero the substantive parties, while the Attorney-
General and Speaker were merely nominal parties, His Lordship

then came to the conclusion that failure to sue in the names of the

1% atp. 377

1 Cap 424 laws of the Federation 1990
2 Cap 16 Laws of the Federation 2004
2 (2006) 3 NWLR (pt. 967) 346
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appropriate jominal parties was a mere irrcgnlan'ty.n Ejiwunmi,

J.S.C. considered it immaterial that the sujf was brought in the
mames of Plpteau State of Nigeria and the House of Assembly.”
Misdapher, J.C.S. who agreed with the lead judgment did not
address the jssue. Parts-Achatonn, J.S.C. cofigurred with the lead
Jjudgment without saying more. On the othey hand, Uwais, J.S.C.
who, though concurred with the lead judgment-, held that the
Plaintiffs were not proper parties in the suit.i* So also Niki Tob,
JSC.?’ By thg rules of precedent the opinion ghat failure to institute
the action in the names of the nominal partieg prescribed by law is
not fatal to the case is the decision of the court. .

In addition to the original jurisdiction conferred upon it by
section 232(1) of the 1999 constitution, the Supreme Court shail

.have such original jurisdiction as may be conferred upon it by any
. Act 'of “the National Assembly provided that no original

jurisdiction shall be conferred upon the Supreme Court with

respect to any criminal matter.

* The Supremme Court has exclusive appellate jurisdiction
over appeals from the Court of Appeal,”’ and is the apex court in
Nigeria from which no appeal lies to any other body or authority.*®
An appeal shall lie from the decisions of the Court of Appeal to the
Supreme Court as of right in the following cases:

a. Where the ground of appeal involves questions of
law alone, decisions in any -civil or criminal
" proceedings before the Court of Appeal;

= o L

% atp. 394

2 atp, 415

2 atp, 397 Eif .

Batppazst a4 . - .

261999 Constitution S. 232(2) and the Provisd to Thesection.

2 1hid $.233

28 s is however without prejudice to the power of prerogative of mercy
vested in the President or Governor.

-
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i .- b . Decisions in’ ‘any ¢ivil or criminal proceedings on - .. ' For purposes of exercising any _]I.ll'lSdlCthl‘l conferred ypon
Lol T questions as to the 1nterpretatton or application of - it the Supreme Court shall be duly constituted if it consists of not
11 o -. * the comstitusior. N RV = less than five JustiGes of the Supreriie Ccmrts,"’2 provided that where
B R A Decisions i in any cml or cnmmal proceedmgs on’ . .- " the. Supreme »Court i8 exercising.. its ongmal jurisdictjori in
oL questions’ as fo, whether any of the provisions of - . | - accordance with section 232 or is heazing an ‘appeal involving
Lo - chapter IV of the constitution has been, is being, of .o decigions in any civil or criminal proceedings on questions as to
A._ N ® o ~» ~ .islikely to be contravened in relation to any person; t -7 - the interpretation or application of the Lconstitution,ror degisions in
Lol ol d.  Decisions itr afly criminal proceedmgs in which ahy - « any civil or &riminal proceedings on queStIOI'lS as to whether any of
I T perSon hasbeen $entenced to death by the Courtof .~ ‘the provisions of chapter IV of the Constitution has been, is being
| [E I A N Appeal or-in which the Cowrt of Appeal has: - : * o or is likely to be, contravened in relationto any person, the Court
' L, affimed a serttence of death 1mposed by any other - > shall be constituted by seven Justices of the Supreme Courts;
Tooourf; - . - T . . Being ascourt of final appeal, once the Supreme Court has .
¢, - - Decisions'on any questlon- : ..’ T : L decided an issye and the.decision has been embodled In some
. i Whether amy person has been vahdly elected T wjudgment or order, it cannot re-open the matter * In 'other words,
. to the officé of president or wce~pre51dent . the Court has no power to review a.ny judgment once givén dnd
. under the constifution; L delivered by it save to;correct any clerical mistake or accidental
- il.  Whether the term of office ‘of the preSIdeﬂt o ,Slip-made by it.” 2 However, where the judgment of the Supreme
Dy ot vnce-premdent has becomg vacant; and - Court is obtained.by fraud or for any’other reasoh is a complete °
, .1, . Such other cases as mag, be" prescnbed by ari Act of o nulh,ty, thechmrt bas discretionary power to set aside such W
R ¥ the National Assembly g o Judgment Chukwudifu Oputa, J.S.C. pertinently observed in'
. Ay other appeal outside the above cases miustbe wuh the leave of S ' Adegoke Motors Lid v ddesanya® that the Supreme Courtiis nota
~the court of Appeal or Supreme Court.”® Iti Aqua Limited v. Ondo. ) final Court “because we are infallible, rather we are infallible -
. §tate ‘Sports Council’ it was held, inter.alia, that the provisions of ‘ . " bécause we are final”. The, primary responsibility of the Supreme
the Constitution have been formulated and. designed to protect the . Colrt is that of develong and maintaining consmtency in the law
- . rights of the citizeris. Consequently, unless the provision is so . tobe applied in the subordinate courts and of interpreting the
N clear, unequivocal, unambiguous, and compelling.in favour ofa - . " country’s fuhdamental law - its constitution. These are .two
icontrary view, the court ought to sirjve to enhance the constructlon .+, [functions of cardinal importance and the Supreme Court should not
of aright of appeal to be as of right'and not by leave. : ) o S o . oee '
“By " section . 12(7)‘ of the .Legal Practitioners Act, the * ' — — el - '
Supreme Court has appellate;jurisdiction froxn the decisions.of the L Bsam
Nigerian Bar Association Disciplinary Commitiee. o :: Proviso to §.234
o : , . R o . Nneji v Cliulwu (1988)8 NWLR (Pt 81) 184; Oyeyipo v Oﬂn!oye (1987)
. — - - . . T «  NWLR 356
25.233(2) o . * Okegbe & Ors y Chitkere & Ors (2001)3 NSCQR 215
05.233(3) : - _ h g " Vulcan Gases bid v Gesellschaft Furn Industry (2001)6 NSCQR 481.
(19884 NWLR (pt 81) 625 _ . - . : E “(1989)3NWLR(pt 109)250at274-275 :
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be unduly distracted from these two important i‘mct[ons, or its’

proper role, by a deluge of unjmportant or ﬁivolouq apppal$.3F

The Court qf Appeal | B
When appeals to the Privy Couicil was abplished in 1963

there was ng intermediate Court of Appeal betwegn the Supreme

Court and the High Courts. The Constitutions of the three Régions

provided for’a Court of Appeal. However, it was oply the Western

~ Region that get up a Court of Appeal in 1967, which was abolished
in 1976. Thq Federal Court of Appeal was set up i 1976 puysuant
to the provigions of the Constitution (Amendment) Def:reé' &0.2)
of 1976 and the Federal Court of Appeal Decree No. 43 of 1976.
The name was modified to Court of Appeal by the Constitution
(Suspension and Modification) Decree No. 1 of 1984. The Court of
Appeai consists of a President and such number of Justices of the
Court of Appeal, not less than 49 of which not less than three shall
be learned in Islamic personal law, and not less than three shall be
leamed in customary law.® For the purpose of exercis'ing any
Jurisdiction conferred upon it, the Court of Appeal shall be duly
constituted if it consists of not less than three Justices of the Court
of Appeal and in the case of appeals from (a) Sharia Court of
Appeal if it consists of not less than three Justices of the Court of
Appeal learned in Islamic personal law; and (b) Customary Court
of Appeal, if it consists of not less than three Justices of the Court
of Appeal learned in customary law.*® In Sokoto State Government
& f Qrs v Kamdex Nigeria Limited," three Justices of the Court of
Appeal rendered a judgment of the Court of Appeal. One of the

Justices did not participate in hearing the appeal. The judgment

was set aside by the Supreme Court which held that by section

3 Per Oputa, JSC in Sanusi Aiyeriyina Alade v Olatere 4 kanji dlemuloke & 2

Ors (1988)2 SC (Pt 1)3-4. . e W

¥g 237 ‘e _ R
3.8, 247
* (20077 NWLR (pt. 1034) : -

three justices at,the stage of hearing the appeal
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b 2430y of the 1999 constitution, for the inir_pd_s_eﬂ of exercising gmy” '_
_jurisdiction conferred upon the Court of Appeal by the constitution " '

or any other law, the court shall be constituted by not less than
: , The Court of
Appeal is based in Abuja but has ‘divisions in Lagos, Kaduna,

" .Enugy, Jlorin, Calabar, Jos, Port-Harcoutt, Benin and Ibadan. It

has excfisive original jurisdiction to hear and détérmine any
question as to whether (a) any person has been validly elected to

- - the office of President or Vice-President; (b) the term of office of
the President or Vice-President has ceased; or- (c) the office of
"President or, Vice-President has become vacant.*? ' -

The Court of Appeal has exclusive jurisdiction to hear and

" determine appeals from the Federal High Court; the High Court of
- the Federal Capital, Territory, Abuja; High Court of a State; Sharia
Court of Appeal of thée Federal Capital Territory, Abuja; Sharia

Court: of Appeal of a Staté; Customary Court of Appeal of the

Federal Capital Territory, Abuja; Customary Court of Appeal of a”

State and from decisions of a court martial or other tribunals as
may, be prescribed by an Act of the National Assembly.? The

. Court of Appeal also has jurisdiction to entertain appeals from the

decisions of the Code of Conduct Tribunal established under the
fifth Schedule to the constitution.* Moreover, the Court of Appeal

is the final court of appeal with respect to the decisions of the .

National Assembly Election Tribunals and Governorship and
Legislative Houses Election Tribunals.” -

., Appeals lie from decisions of the Federal High Court or a
High Court to the Court of Appeal as of right in the following
cases: (a) final decisions in any civil or criminal proceedings

». before the Federal High Court or a High Court sitting at first

instance; (b) where the ground of appeal involves questions of

29,239
$ 5. 240 _
5, 246b(7) - 246b(iii) 1999 Constitution.

¥ ibid
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law alone, decisions.in any civil or criminal proceedmgs (c)
decisions in any civil or criminal proceeding on questipns as to the

interpretation or application of the constitution; (d) decisions in

any civil proceedings on questions as to whether any of the

prowsmns of chapter I'V' of the constitution has been, is being or is”
likely. fo be contravened.in relation to any person; (¢) decisions in-

any crimina] .prpceedings in which the Federal High, Coart or a
High Court-has imposed a sentence of death; (f) decisions made or

" liberty of a person or-the custody of an infant is concemed; (ii)

- where an mjunctlon or the appointment of a receiver is granted or -
. refused; (iif) in the case of a decision determining the case.of a - .
"~ creditor or the 11ab111ty of a contrlbutory or other officer under any. - -
- endactment-. relatmg fo -companies in Tespect of misfeasance or R
. otherwise; (iv) in the case of a decree nisi in a matrimonial cause © - -
“ " oradecision inan admlralty action determining hahlhty; and (v) in_
-such’ other cases as: may ‘be prescnbed by anylaw in force in
L ngena T o

. All other appeals must be w1th the leave of the Federal |
ngh Court ord ngh Court or of the Court of Appeal. 4 Appeat '
. also lie as of right. to the Court of Appeal from the decisions of
- - ~Customary Court of Appeal, Sharia Court of Appeal, the Code of .
Conduct - Tribunal, National Assembly Election Trlbunals, and . .
e Govemorsmp and Legtslatlve Houses Electlon Trlbumanls48 '

 Federal High Court

The Federal ngh Court was orlgmally established by

'section | of the Federal Revenue Court Decree 1973, and it was

‘then knownh as the Federal Revenue Court, Ongmally the limit of
the jurisdiction of the Federal Revenue Court would be found in
sections 7, 8 and 11 of the Federal Revenue Court Act, and was in

g 241
73 242
“&ZMZﬁ&MMWNmmMM

~ law of the House of Assembly of the State.
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respect of matters reIated to the Revenue of the Federal”
o ‘Government. The: 1979 Constltut:[on styled it the Federal High . .
. Lowo Court and vested on it all the powers and Jurisdiction of the Federal . . -
. #0,  Revenue Court; but it shared its jurisdiction wiik the State ngh
PR Court the latter being a court of unlimited jurisdiction. o o
" The. jurisdiction of the Court was widenéd and made -
- 'exclus‘lve by Decree 107 of 1993, which amended section, 230 of ..
v+ - the 1979 Constitution, and includes exclusive jurisdiction i g
- respect of any cause or matter cha]lengmg the action of the Federal = -
Government or any of its agencies. . The current Junsdlchon of the .-
Court is provided for in section 251 of the 1999 Constitution which - "
~ is in pari. materia with section 230 of the. 1979 Constitution -(as .
~ amended by Decrée 107 of 1993). The issue of jurisdictional .-
conflict between the Federal and State High Court. will. be",' _
“considered in fuller details below. The Federal High' Court is a
superior court of record and is located. at Abuja biit has divisions in-
. some states of the Federation, The Federal High Court consists of

a Chief Judge and such. number of other Judges' as may be

" -prcscnbed by anAct of the National Assembly % But the Court is

properly consututed by a smgle ]udge

| State H:gh Courts ' ' C
" Each State of the Federatlon is under obhgatwn to estabhsh :

a High Court., The High Court of a State consists of a Chief Judge
of ‘the State'and such number of jrdges ‘as may be prescribed by a

' However, fr the
purpose of exercising any jurisdiction conferred upon it under the.

Conshtutlon or any law, a High Court of a State shall be du!y '
_constituted if it consists of at least one judge.” The 1979 -

¥ Savannah Bank of Nigeria Ltd v Pan Atfantfc Shipping & Transport

Agencies Lid & Anor (1987)1 Sc 198,
S, 249
18,270
528,273
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Constitution in’ section 236 conferred State: High Courts with « -

unlimited jurisdiction. However, Decree 107 -of 1993 imposed

- some limitations on,the jurisdiction of the State High Court in -
respect of matters within the exclusive jurisdiction of the Federal .

High Court. Following the pattern of Decree 107 of 1993, section

272 of the 1999 Constitution conferred State High Courts with - h

gcner-al jpﬁsdictioﬁ‘-'ijmited only i respect of mattérs in which the
constitution confers. exclusive jurisdiction on other courts or

tribunals, or where the jurisdicj[ion of the court is ousted by the -

© constitution. T T
The traditional view is that State High Courts ‘have. ng

Jurisdiction to entertain at  first instance customary - law © .
matrimonial causes.”® [ 1t decisi ji . '
. n a recent decision of a High Court of

Enugu State in Qkenwa v Okenwa® the court held that it has no

juﬁgqicﬁon to entertain at first instance action for dissolution of -
marriage under customary faw. It would appear that lawyers and °

juflgcs are influenced by the opinion of:text writers on the subject
?Vlt-h(l}lt . adequate consideration of the extent of the original
jurisdiction vested on state High Courts by the Constitution, Some
text writers on the subject anchor their opinion on this matter on
the: provisions of the various High Court Laws and the judicial
opinions based on these provisions.” An eminent authority on
Family Law in Nigeria, Professor E. I. Nwogugu, said:

.~ See further Osita Nnamani Ogbu “the Jurisdiction of Wi
b S fthe 8 igh Coufi &
- Entertain at First Instance Customary Law Matrimonial Catlﬁzsm ggn?;gﬁt e
: gkt:n}}va v Okenwa” N.B.J. Vol. 3no. 2 p. 94 B ton
u . ! 1 a . . " )
;5_ : it : 30 ff?D&OOl (Ruling delivered by Hon, Just:c;e K.C. Udeh on
. ™ See<Omodion v Fasoro (1960) WNLR 27 M ' NML
o - ; ) wafia v Ubub
29" "Th Adeyemi v Opeyori (1976) 9 and 10 SG{’.I the Sup?.eglgﬁg) b ].R
that it is clear that the High Court of the former Western Stite | ourt held
fro.m exercising orig_inal jurisdiction in all matters which are bi e
Juns-dlcﬁon to tbe. Jurisdiction of a customary court and mlattt;mtb’mt to the
famiily status, guardianship of property on death, ete, O mamage,
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»

.. . State High Courts and Magistrates’ (sic) Courts do

not, as a general rule, ‘possess original jurisdiction in

matrimonial causes arising under customary law.” The

statutes establishing the "High Courts, for instance,

cleatly provide that *. . . the High Court shail not

exercise original jurisdiction in any matter which is

subject to the jurisdiction of a customary court relating

to marriage, family status . . "%
The "leamed author, however, stated some exceptions to this
general rule. He said that a High Court or Magistrate Court may
exercise original jurisdiction in respect of customary law
matrimenial causes where the military governor of a state so
directs by an ofder; or whete a suit is transferred from a Customary
Court to a High Court or Magistrate Court; or where Customary
Courts have been abolished or do not exist.”’

The above propositions may represent the law prior to

1979, However, to the extent that these views are canvassed as the
law after 1% Qctober 1979 (when the 1979 Constitution came into
farce) and up to the present time, they are, with due respect
misconceived. With effect from 1% October 1979 when the
jurisdiction of the State High Court became a constitutional matter,

i

the extent of the original jurisdiction of a State High Court cannot

be determined by reference 1o an ordinary statute but by reference
to the Constitution itself. .

By section 61(3) of The Corrupt Practices "and Other
Related Offences Act 2000 the Chief Judge of a State or the

Federal Capital Territory, Abuja, shall by order under his hand,
designate a court or judge or such number of courts or judges as he

% E.L Nwoguge, Family Law in Nigeria 3%edn (Ibadan: Heinmann Educational

Books (Nigeria PLC,
1990) p.118 ° o
7 bid ;
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shall deem appropriate to hear and determine all offences under the
Act,

The Extent of the Original Jurisdiction of A State High Counrt
since theé Advent Of the 1979 Constitution

In the recent case of Karimu Adisa v Emmanuel Oyinwola
& 4 Ors*® the Supreme Court (per Ayoola, JSC) explained that
before the promulgation of the 1979 Constitution, High Courts
both in the Northern as well as the Southern States of Nigeria were
regarded as courts of unlimited jurisdiction by virtue of their status
as superior courts of record. Thus, prima facie, the High Court
being a superior court of record was a court of unlimited
Jurisdiction.  The jurisdiction is described as unlimited only
because it is presumed to exist in any case unless it is expressly
curtailed by siatute, as has been done in several regional or state
laws before the promulgation of the 1979 Constitution. The
coming into force of the 1979 Constitution had a considerable
impact on the jurisdiction of the State High Courts. While prior to
that constitution there was no express vesting of judicial power in
the judicature and the jurisdiction of the High Court of a State was
to be found in State legislations which tended to vary from State to
State, a change was effected by section 236(1) of the 1979
Constitution.

. Thus, under the 1979 Constitution, a State High Court
became a court of unlimited jurisdiction by express constitutiongl
provision. In the case of Karimu Adisa v Emmanuel yinwola & 4
Ors® the- Supreme Court re-affirmed the position that the
provisions of section 236(1) of the 1979 Constitution did not
permit the unlimited jurisdiction vested on the High Court of a
State to be limited other than as the constitution itself may have
provided. According to the Court, the answer to the question
whether the jurisdiction of the High Court of a state is curtailed

% (2000) 10 NWLR (P.674) 116 at 172-173
3 (2000) 10 NWLR (Pt.674) 116
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after the 1979 Constitution had come into effect is, the:reff)re not to
be found in any state legislation but solely in the constitution itself.

' The Extent of the Original Jurisdiction of the State High Conrt

under the 1999 Constitution

Section 272 of the 1999 Constitution, which confers
jurisdiction on the State High Court, provides as follows:

Subject to the provisions of section 251 and other

provisions of this Constitution, the High Court of 2 St_atje

shall have jurisdiction to hear and determine any civil

proceedings in which the existence or extent of a Ie_gal

right, power, duty, liability, privilege, interest, obligation

or claim is in issue or to hear and determine any criminal

preceedings involving or relating to any penalty,

forfeiture, punishment or other liability in respect of an
offence committed by any person.

Unlike the 1979 Constitution, the State High Court is under
the 1999 Constifution not stated to be a court of unlimited
jurisdiction. However, there is no express limitation on the
jurisdiction of a state High Court save that its jurisdiction is n;zf.dc
subject fo other provisions of the constitution and the exclusive
jurisdiction of the Federal High .Court under section 251 of the
Constitytion. Thus, the jurisdiction of: a State High Court can only
be limited or ousted by reference to the provisions of the
Constitution, Such limitations include the limitation 1mpos.ed by
section 251 of the Constitution in re.speot of matters v'wtl.un_ the
exclusive jurisdiction of the Feder_al High Cc?urt. Other lfm}tat!ons
on the jurisdiction of the State H_rgh Court include the Lumt‘atlons.
in sections 285(1) Constitution in respect of matters relating to
election petitions, or to the question as to whether the seat of a
member of~ the Senate or a member of ‘thu_s FIouse ?f
Representatives has become vacant. Other such limitations are in
respect of matters within the original jurisdiction of thedSupr:et?r:
Court pppspant to section 232 of the Constitution, and mal

t
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within the original jurisdiction of the Comt of Appeal pursuant to
section 239 of the constitution. The jurisdiction of the State High
Court is ousted by sections 6(6)(c), 6(6)(d), 143(10) and 188(10) of
the constitution. Thus, a State High Court can be described as a
court of general jurigdiction whose jurisdiction is only limited by
the specific provisions of the Constitution. Furthermore, being a
superior court of record, everything is deemed to be within the
jurisdiction of the State. High Court except those expressly
removed.

In the recent case of 4.G. Oyo State v NLC® the Court of

Appeal held that the combined effect of section 2- of the Trade .

Disputes (Amendment) Act No, 47 of 1992, and stetion 20 of the
Trade Disputes Act, - Cap 432 Laws of the chcratlon is that thge-
Jjurisdiction of the regular courts to entertam trade ;l:sputes matters |
was removed and vested exclusively in the Natlonal‘lnd sirial
Court which can be interpreted to mean that the High Court of a
Stafe cannot %xercise Jﬂmﬁm.n* in trade - dispuiés Tatters. .
Accordingly, the court held_these ‘sedtions "uneonstitutional for
being in conflict wifh the provns:ons “of sectjon 272 of the 1999
Constitution. Speaking for the Court of Appeal Adekoye IcA
said: -

The curtailment of Junsdlctlon of the High Court

established the conflict between the Trade Disputes Act

and section 272 of the 1999 Constitution — whereas

section 251 of the 1999 Constitution is the only lawful

and constitutional curtailment on the jurisdiction of a

State High Court (si¢). The provision of section 1(3) is

categoricat on the fact that any law that conflicts with

the constitution is null and void.®

The original jurisdiction of the State High Court having
been conferred by the Constitution cannot be whittled down by any

60 (2003)8 NWLR (pt 821)1
81 Atp.32
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Act of the National Assembly or Law of a State House of
Assembly by virtué of the supremacy of the Constitution as
provided for in section 1(3) of the Constitution.
The various High Court laws and Customary or Area Court
laws, which weré endcted before the promulgation of the 1999
Constitiition, are existing laws saved pursuant to section 315 of the
Constitution. However, these existing laws will be in operation to
the extent they dre compatible with the provisions of the
Constitution. The provisions of these High Court laws that sought
to limit the origihal jiirisdiction of the High Court are therefore
unconstitutmnal for being 1ncon31stent wuh section 272 of the

. 1‘)99 Cénstitution,

. For adridinistrative convemence States are carved into .
judicial divisions. In Egho v Eaguma® it was held, that the issue of - - )
gudiciat division is only a maﬁer of convenience and not an issue of
Jjurisdiction, qml by the 1 prowswns of sections 234 and 236 of the

. 1979 constitution, there is only one and not more than one High

Court for each State. A State High Court is a superior court of
record and it is the highest court of first instance in each state. The
Jurisdiction of the Court covers proceedings which originate in the
Court and those which come to it on appeal from magistrate or
customary courts, and it exercises supervisory jurisdiction over
administrative agencies, inferior courts and tribunals through the
prerogative writs of mandamus, prohlbmon, certloran, habeas

corpus, anid quo warranto

L s (1988)3 NWLR (Pt80) 109. See also Nwobado v Onoh (1984)1 St LR 1.
N . in Uk v Okoro (1983)2 SCNLR. 380, at 390, it was held that whvea

" judge Hatidling a case is transferred to another Jlldlcla] division, the judge
- has Jumd:cllon to continue the trial of the suit when it was transivered to

" - him,

- .
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JURISDICTIONAL CONFLICT BETWEEN THE STATE
HIGH COURT AND THE FEDERAL HIGH COURT®
Since the Federal High Court came into being in 1973 as

Federal Revenue Court, there has been a lingering controversy

about the extent of the jurisdiction conferred on the court vis-g-vis

the jurisdiction of a State High Court. The controversy was laid to
rest in 1983 in the Bronik Motors case. However the ghost of the

jurisdictional conflict has been resurrected by Decree 107 of 1993

and subsequently the provisions of the 1999 Constitution.

The Origin of the Federal High Court
The Federal High Court succeeded the Federal Revenue

Court. The Federal Revenue Court was established in 1973 by

Decree No. 13 of 1973. Section 7(1) of the Decree stipulatss the

jurisdiction of the Federal Revenue Court as follows: :

1) The Federal Revenue Court shall have and exercisejurisdiction

in civil causes and matters — T

(a) relating to the revenue of the Government of theFederation in

which the said Govemment or any organ thereof or a
" person suing or being sued on behalf of the said
Government is a party;

(b) connected with or pertaining to —

@ the taxation of companies and of other bodies
established or carrying on business in Nigeria and all
other person subject to Federal taxation;

(ii) customs and excise duty;

(iii)  banking, foreign exchange, cumency or other fiscal

: measures; :

©) arising from —

(i) the operation of the Companies Decree 1968, or any
other enactment regulating the operation of companies
incorporated under the Companies Decree 1968.

(i) any enaciment relating fo copyright, patents, designs,
trade marks and merchandise marks;

 Substantial part of this topic has been published as an article in NIPJ Vol. 6
No. 1 p, 56

The Nigerian Judiciary Today 245

(d) of admiralty jurisdictions.

Section 7(2) and (3) of the Decree also stipulates the criminal

jurisdiction of the Federal Revenue Court as follows:

(1) The Federal Revenue Court shall also have and exercise
Jurisdiction and powers in respect of criminal causes and
matters arising out of or connected with any of the matters
in respect of which jurisdiction is conferred by subsection
of this section.

(2)  The jurisdiction conferred under the foregoing subsection in
respect of criminal causes and matters shall without prejudice to
the generality of that subsection and subject to section 63(3)
below include original jurisdiction in respect of offences under
the provisions of the Criminal Codé being offences in relation to
which proceedings may be initialed at the instance of the
Attorney General of the Federation.

The Federal Revenue Court was subsequehtly incorporated into the
1979 Constitition (section 228) and rendined Federal I-iigh Count,
and was conferred with the jurisdictighi of the former Federal
Revenue Court in addition to any other jurisdiction that may be
conferred by the National Assembly.* However, the National
Assembly did not confer additional jurisdiction on the Federal
High Court until the demise of Nigeria’s Second Republic.

The question of the plenitude and amplitude of the
jurisdiction of the Federal High Court has been a subject of
controversy. The controversy revolved around the following
questions: whether the jurisdiction of the Federal High Court is
limited to matters stipulated in section 7 of Decree No.13 of 1973
and further jurisdiction to be conferred by the National Assembly;
whether in the light of the principle of federalism the Federal High

. Court has original and exclusive jurisdietion in all federal causes or

matters; whether in the light of thé unlimited jurisdiction of the
State High Court under the 1979 constitution, the State High Court
has concurrent jurisdiction with the Federal High Court in causes

* See Sectian 230 of the 1979 Constitution
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or matters within the jurisdiction of the Federal High Court; and
whether matters coming within the jurisdiction of the Federal High
Court must relate to the revenue of the Federal Government.
Section 7 of the Federal Revenue Court Decree of 1973 fell for
construction in Jammal Steel Structures Ltd v A.C.B. Ltd.*® In that
case, the plaintiffs claimed from the defendants the sum of
MN641,328.39 being the balance due to plaintiffs for an overdraft

granted by the plaintiffs to the defendants in the normal course of -

their business as bankers to the defendants and for money paid by
the plaintiffs to the defendants as bankers at the latter’s request

which said sum the defendanis have refused and/or neglected t6- -

pay infspite of repeated demands.-Section 7(1)(b)(ii) of the Decree
fell for construction. The section provides as follows: *

‘-The Federal Revenue Court shall have and GXCI‘CISé Junsdlcnon 1n' "

civil causes ot matters . .
Connected with or pertammg t0..

" (iii) banking, foreign exchange, currency ‘or other fiscal nicasures.

- The Sopreme Court held that the ejusdem generis rule
applied in the reverse to the interpretation of that section such that
the word ‘measures” must be taken to qualify each of the preceding

specifically enumerated subjects including banking. This would |

mean that the ordinary meaning io be given to the subsection is
that it should read: hanking measures, foreign exchange measures,
currency measures and other fiscal measures. It was further held

' that where there is involved only a dispute between a bank and one
or more of its customers in the ordinary course of banking business
or transactions as in the case with the subject-matter of that case,

any State High Court was competent to entertain the case because
the Government was not really interested in the outcome of the
dispute.

5 At the inception of the 1979 Presidential Constitution, it
was contended. that with the principle of federalism enshrined in
that Constitution, where a matter relates to federal law only a

oy

(19732877
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Federal High Court could determine the matter, Consequently, the
contempiatlon of section 42 of the 1979 Constitutioh was that
where ‘the Federal Government or any of its agencies is'to be sued

for breach of fundémental rights, the action has to be broughtina. ..~
Federal High Court. This view was canvassed in Federal Minister - .

of Internal Affairs v Shugaba® In that case, Shugaba alleged that
his fundamental rights were breached by the Minister of Internal

© Affairs. He was deported from. Nigerian contrary to, his wish

thereby encroaching on his freedom of movement as prowded for
in section 38(1) of the 1979 Constitution. In seeking redress, he
institated an action at a Maiduguri High Court in Borno State. The
questlon was whether the plamtlff was in order in instituting the

action in a State High Court since the defendant was 2 Fedéral
agency. The majority of the Court of Appeal held that the State. -

High fourt was the appropriate Court to entertain the matter.
However, Mamman Nasir, President of the Count of Appeal, in his
dissenting judgment, accepted the argument to the effect that the

claim of the plaintiffinvolved Federal functionarigs, and therefore, -
he ought to have filed his case in the Federal High Court and-that |
the 'State High Court which had c‘hsposed of the mattér had no

jurisdiction to entertain it.

This line. of reasoning was adopted by the maJonty of the
Court of Appeal (Lagos Dmswn) when a similar 1ssue arose in

that Court in the case of Tony Momoh v The Senate®”. The Court
stated as follows:
The next question is: does a person who complains of his *
right have .a free choice as to which of the two High
Courts ... he could go for redress ... It is my view that it
is the intendment of the section that a person who Wwishes
. to enforce a fundamental right against the Federal  #»
Government or authority must go to the Federal High ~
Court whereas a person who wishes to-enforce such a

.

66 ., (1982)3 NCLR 915
(1933) 4 NCLR 269
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: ‘Tight against a State Government or authority must go to
the High Court of the State. It js only by so construing
" sectiori 42(2)_that "effect will be given to the words,
‘subject to the provision® of thiseConstitutionze.. t&-saaz,,..m
~ that it is a special jurisdiction which enables one to go to
cither a Federal or a State High Court at dne’s free
choice is merely to change ‘High Court’ in the section to
‘Federal High Court or the High Court of 2 State’, as
‘defined by section 277 and leave the above opening

“"" phrase unconstrued. -

‘ -Accdrding [ Nnaemeka-Agu, J.C.A. (as he then was) who read the

>

lead judgment, the Federal High Court is supposed to fulfill for the
Federa] Government similar jurisdiction and powers as the High

" Court of a State. . '

The controversy was laid to rest n Bronik Motors Ltd v
Wema Bank® There the: Supreme Court held that the jurisdiction

- of the State High Court under the 1979 Constitution was unlimited -

in all matters whether civil or criminal in both Federal and State
causes within theBtate except as limited by section 230 of the
Constitution. According to the Supreme Court, the judicial powers

“given to the courts in section 6 of the 1979 Constitution were not
. I any way intended to delimit the extend of Federal and State

judicial power but to- define the nature of judicial power ag

 authority for the determination of the rights of patties in all matters

before the Court. This decision was followed in Mandara v A.G.
Federation” where the Supreme Court held that there can be no
room for the creation of Federal Justice and State Justice; there can
only be justice according to the laws of this land, In Savannah
Bank' v Pangitlantic” the Supreme Court, while affirming the

@ Supra . =

% (1983)1 SCNLR 296

7(1984)1 SCNLR °, -

™ (1987) | NWLR (pt. 49) 212 8.C,

—— e . - N T
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decision in the Bronik Motor case, however, 'held that the State
High Court as #°court of uniimited- jurisdiction under the 1979
Constitution ;had  concurrent jurisdigtion. with the Federal High -
Court in matters'falling' within the jurisdiction of the latter.

Chukwudifu Oputa, J.S.C. in' Eze v Republic, lucidly

_ clarified the position subsequently.’

According to His Lordship: C o o
(1) - B¢ §or‘e'1973 our ordinary normial Supérior tourts of Irfccujd.
and of first instance were the State High Courts.

" {(2) * These Courts within their competence exercised unlimited ™

jurisdiction in civil and criminal causes and matters
including causes and matters listed in section 7(1) of Act
No.13 of 1973. '

- 3) ~ Affter the establishment of the Federal Revenue Court in

1973 jurisdiction over maiters listed in section 7(1) of the

Act was vested in the Federal Revenue Court exclusively

by s€ction 8 of the.Act. ) -

(4)+  The whole purpose of establishing this special court, as its

,  name implied was to ensure the expeditious dispatch and"
disposal of cases involving the revenue of the Federal
Government. Matters or causes having nothing to do with
the revenue of the Federal Government Were not to. be
‘smupgled’ into the jurisdiction of the Federal Revenue
Court. On the coming into force of the 1979 Constitution
the State High Courts were granted unlimited jurisdiction

by section 236 and the Federal Revenue Court was re- -‘
styled “the Federal High Court” and granted a jurisdiction
limited by section 230 of that Constitution to the former

' Jurisdiction conferred on it by section 7(1) of the-Act which
created it (Act No.13 of 1973), plus any jurisdiction given
to it by any specific provisions or sections of the 1979

Constitution, plus any extra jurisdiction that may be

" (1983)1 NWLR (pt. 51) 506 3.C.
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‘conferred on it in_future by any enactment of the National

~Assembly. As at present none was or had been’enacted. In

: . actual practi¢e therefore the.onmly jurisdiction properly

o ~ belonging to the Federal “High Coutt is still that conferred
~ onitby section 7(1) of the 1973 Act. .

(5)  The jurisdiction of the Siate High Courts being unlimited

I matters set forth in section 7(1) of Act Ne,13 of 1973, This

i means that in respect of those matters both Courts (Federal

. High Court and State High Courts) have concurrent
jurisdiction.

matters coming generally under section 7(1) unless such
matters or causes relate to the revenue of the Government
of the Federation. o

(7Y  Section 7(3)___of Act No.13 of 1973 did not confer any
additional. jurigdiction on the Federal High Court but rather

it merely amplify ed sectlon 7(2) which itself relates back
to section 7(1)

Decree, 10? of 1993,

The Advent ‘of Decree 107 of 1993

This. Decree resurrected the jurisdictional confhct between
the Federal High Court and the State High Court. The Decree not
only made the jurisdiction of the Federal High Court exclusive but
also widened the scope of the Court’s jurisdiction. The provisions
of the Decree relevant to this discourse are as follows:
230(1) ~ Notwithstanding anything to the contrary contained in
this Constitution and in addition to such other jurisdiction as may
be conferred. upon it by an Act of the National Assembly or a
Decree, the Federal High Court shail have and exercise jurisdiction

ariging from:

s

: by section 236 necessarily includes the jurisdiction over.

(6) The Federal High Court has no jurisdiction even over ‘

to the exclusion to (sm) anyather court'in civil causes and matters

Y

Thus the posmon was seitled before the promulgatlon of ot

b)

d .
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the revenue of the GoVernment of thé Federation in which
the said Government or any organ thereof or a person suing
or being sued on behalf of the said Government is party;-
the taxation of companies and other bodies established or
carying on business in Nigeria and all other persons
subject to Federal taxation; . :
customs and exercise duties and export duties mcludmg any
claim by or against the Department of Customs and Excise
or any member or officer thereof arising from the
performance or -purported performance of any dity
1mposed under any regulation relating to customs and
exercise duties and export duties; E
banking, banks," other finangial institutions, including any
- action between one bank and other (sm) and’ action by or
against the Central"Bank of Nigeria arising f from banking,
foreign exchange, .coinage, legal tender, bill of exehange,
letter of credit, promissory note and other fiscal measures; -
Proyided that this paragraph shall not apply to any dispute
batween an individual customer and his bank in respect of
transactions between the individual customer and the bank;
 the ‘operation of any.Act or Decree relating to comipanigs
and allied matters and any other common law, regulating
- the operation of companies; . _
any Federal enactment relating to copyright, patents,

- designs, trade marks and passing-off, industrial designs and

mercantile marks, business names and commercial
industrial monopolies, and combines and trusts, standards -
of goods and commodities and industrial standards. _
any admiralty jurisdiction, including shipping " and
navigation on the River Niger or River Beaue and their
- affluent and on such other inlind waterway as may be
, designated by any enaciment to be an international
waterway, all Federal Port, including the consﬂtutmn and
power of the ports authormes for Federal poris gnd carriage
- bysea; -
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9 diplomatic, consular.and trade representation;

K cltlzenshlp, naturahzatlon and . aliens, deportation of

. persons, who . are not citizens of Nigeria, extradition,
1mm1gratlon mto and emlgratlon from ngena, passport and
visa; =

D bankruptcy and insolvency;

m) - aviation and safety of aircraft;

‘n) arms, ammunition and explosrves,
0) .- drugs and poisons; ,
P).  (sic) mines and minerals (including oil fields, mining,
geological surveys and natural gas);
ry  weights and measures;
s) . the administration or the management and control of the

Federal Government or any of its agencies;

) subject to the provisions of this Constitution, the operation

- and interpretation of this Constitution in so as it affects the

, Federal Government or any of its agencies; and
v},  any action or proceeding for a declaration or injunction
affecting the validity of any executive or administrative
action or decision by the Federal Government or any of
its agencies; Provided that nothing in the provisions of
paragraphs (q), (r) and (s) of thig subsection shall prevent a
person  from seeking redress against the Federal
Government or any of its agencies in an action for
damages, injunction or specific performance where the

action is based on any enactment, law or equity.
(1A).” The Federal High . Court shall_also have and exercise
jurisdiction and powers in r&spect of treason and the criminal
causes or matters in respect of which ]unschct:on is conferred by

subsection (1) of this section.

Under section 230(1)(0) of, the Decree the jurisdiction of
the Federal High Court now extends to claims against the Custom

? i.e. Subsection (1A) of section 230 of the 19‘?9 Constatutton as amended by
Decree 107 of 1993 . .

The Nigerian Judiciary Today . L . * 253

R AR

Department or officer of thg Department. The proviso to section
230(1)(d) appears to imply that the jurisdiction of the Federal High
Court does not extend to banker/customer relationship. In Nigerian
Industrial Development Bank Ltd. v Fembol (Nig) Ltd”*  the _
respondents filed an action in the Akure High Court, Ondo State

against the appellants and three others as defendants in respect of a
dispute arising out of a banking transaction entered into by the two
sets of parties, The first appellent, being substantially a

. govemnment owned instifution, brought a preliminary objection

claiming that by reason of section 230(1) of the 1979 Constitution
(as amended by Decree 107 of 1993), the Ondo State High Court

- 4id not have jurisdiction to hear the matter as same was within the

exclusive jurisdiction of the Federal High Court. The Court of
Appeal held that any’ dispute arising from a banker/customer
relationship is expressly excluded froih the provisions of section
230(1) of the 1979 Constitution (as amended) by virtue of ‘the
proviso to §ub-section 230(1)(d). The result of this is that the State
High Court : and jiot the Hederal High Court has Junsdlctlom over

the claim.

In N.D.LC. v Federal Mortgage Bank of Nigeria” Uwaifo,

"ICA. (as he then was) interpretedthe proviso to section 230(1)(d)

of the 1979 Constitution as amended by Decree 107 of 1993 to
medn that the State High Court shall have jurisdiction in the

circumstance indicated in the proviso; and that the Fedefal High

Court shall not have exclusive Junsdwtlon as given to it under the
main section, when it comes to matters falling within the
circuinstance of the proviso. The Court of Appeal’s decision in
this case went on appeal to the Supreme Court on the main
issues.’® At the Supreme Court, Ogundgrc, J.5.C. who delivered

u 55 {1997)2 NWLR (Pt 489) 543 C.A.
- (1997)2 NWLR (Pt 490) 735
% Se¢ Federal Mortgage Bank of Nigeria Ltd v N.DI.C. (1999) 2 NWLR (Pt
591) 333 8.C. at 363
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;

©; ~~the lead Judgment of the, Supreme Court in agreeing with the Court

___of Appeal said:

o ... I ust hold that it is a simple customer/banker relationship

jurisdiction of the Federal High Court.” | .

) ~ This position was subsequently interpreted by the Court of

- Appeal in Coop Development Bank PLC v Joe Golday Co.™ and
 Afribank PLC v Kokatex Commerce General (Nig) Ltd” to mean

that the Federal High Court has concurrent jurisdiction with the

State High Court in any matter bordering on banker/customer
telationship. The decision in Federal Mortgage Bank of Nigeria v
Nigeria Deposit Insurance: Corporation® was cited and followed
by the Supreme Court in the recent case of FMBN v Ollok®.
However, in the latter case, the Supremé Court merely held that a
State High Court has jurisdiction in matters of banker/customer
relationship without deciding whether the Federal High Court has
‘concurrent jurisdiction in the matter.

With due respect, the proposition that the State Hij gh Court
and the Federal High Court have concurrent jurisdiction in actions
founded on banker/customer cannot be supported.. It has the effect
of doing serious violence to the plain words of the proviso to
section 230(1)(d) of the 1979 Constitution as amended by Decree
107 of 1993. The proviso is clear and unambiguous that matters of
banker/customer relationship do not come with the jurisdiction of
the Federal High Court. _ '

" It must be noted that where in a ctlistomer/banker.

- relationship the customer is a bank, the proviso is still applicable.®? -

Thus the mere fact that an action is brought by one bank against

77 Ibid at 363
78 (2000) 14 NWLR (Pt 688) p.506 at 548-540
7% (2001)8 NWLR (pt. 714) 87
% Supra
81 (2002) 9 NWLR (Pt 773) 475 . -
82 B, Zee Bee Hotels Lid v Allied Bank (Nig) Ltd (1996) 8 NWLR (Pt-465) 176
C.A, S ¥
. . -

« which the proviso in section 230(1)(d) exempts from the exclusive
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another does not per se bring the matter outside the purview of the
proviso to section 230(1}d) if their transactions disclose
banker/customer relationship. - : -

In the recent case of Attorney General of Lagos State v Eko
Hotels™ the Supreme Court held that thé combined effect of
sections 151-153 of the Companies and Allied Matters Act Cap 20
Laws of the Fedetation 2004 and section 251(1)(e) of the 1999
constitution is to vest exclusive jurisdiction on the Federal High
Court to entertain disputes arising from a sale and purchase of
shares. It was alsé held in C.G.G. (Nig) Ltd v Ogu™ that every
civil matter arising from or connected with, mines, minerals,
including oil fields, oil mining, geological surveys and natural gas
fall within the exclusive jurisdiction of the Federal High Court.
However, in respect of claim for compensation for land used for oil
exploration the Supreme Court held in Nkuma v Odili® that the
State High Court is the court with jurisdiction to entertain the
matter. ' _ ’

Perhaps the most coniroversial aspect of section 230(1} of
Decree 107 of 1993 appears to be paragraphs (q), (r), (s) pertaining
to actions against the Federal Government and any of its agencies..
Explaining the mischief behind these paragraphs, the then Attorney
General of the Federation, Dr. Olu Onagoruwa, stated that it was
an aftermath of Justice Donald Akinsanya’s judgment, which
declared illegal the Interim National Government. The Federal
Government felt that too many injunctions and orders were-being
granted against it by State High Courts. The crucial question is
whether these provisions are the best solution to the problem. If
State High Courts make unjustified orders and injunctions against
the Federal Government, such orders and injunctions are not final;
they are subject to appeal. Secondly, it means that something is
wrong with our judicial system and a panacea, which will strike at

:: (2007) 18 NWLR (pt 1011) 378
1 (2005)8 NWLR (pt 927) 366
(2006)6 NWLR (pt 977) 587
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the root of the malady, should be sought for rather than resorting to
such panicky and ad hoc measures. Furthermore, the action of the
Federal Government may suggest that the Federal High Court will
be favourably disposed towards the Federal Government and its
agencies, in which.case the Federal High Court will cease to-be
seen as impartial. Moreover, the agencies of the Federal
Government are not properly categorized, more especially during
military regimes whose command structure dovetails into the
governance of the country and thus makesit difficult tohsaPHHETS
and who is not an agent of the Federa! Government. The issue of
whether a State Military Administrator and State Commissioner of

“Police is an agency of the Federal Government arose in the case of
- Military Administrator of Kwara State & 4 Ors v Lafiagi.®® The

facts of the case are as follows. An allegation was made against the
respondent that ae misappropriated large sums of money granted
by the Federal Government to the Kwara State Government when
the respondent was the civilian Governor of the State. On taking
over the governance of Kwara State as Military Administrator, the
Ist appellant, decided to investigate the matter, The Military
Administrator set up an investigating Panel headed by Hon. Justice
Isa Ayo Salami, a Justice of the Court of Appeal. -After completing
its assignment, the Panel submitted its report and recommendations
to the 1* appellant who issued a white paper on the matter. The
respondent instituted an action in the Federal High Court, seeking,
inter alia, a declaration that the commission of inquiry lacked
jurisdiction to entertain the matter and that the decision of the
Kwara State Government based on the recommendation of the
Commission directing him to refund 32 million and to prosecute
him without giving him the opportunity of reacting to the
recommendations was a breach of his right to fair hearing. The
appellanis filed a preliminary objection challenging the jurisdiction

8 (1998) 7 NWLR (Pt 557) 202 C.A.; See also Mil. Admn. Of Benue State v
Abayilo (2001) FWLR (Pt 45) 607
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of the Federal High Court to entertain the matter in that the whole
meident that led to the case was a State Government affair and that
none of the appellants were agents of the Federal Government.
The Federal High Court dismissed the objectjon. ;Qpﬁg}a peal to the
Couit of A¥beal, it unanimously itowing the appeal, the‘Court of
Appeal held, inter alia, that in spite of the command structure,
which is a normal feature of a military administration, the
provisions of the 1979 Constitution as amended did’ not make a
State Gbvernmenit'an agency of the Federal Government. Likewise, - .

a Military Administrator and a Commissioner of Police posted to a

“State when carrying out a duty purely in relation to the State matter

cannot be regarded as an agent of the Federal Government when
carrying out such a duty. The Court of Appeal, after finding that
the Federal High Court lacked jurisdiction in the matter made an
order transferring the action to the Kwara State High Court.

It has been held by the Court of Appeal that the Phrase
“any of its agencies” as contained in Decree 107 of 1993 is meant -
to cover all the organs established by law through which the
Federal Government carries out its functions.®’” In the case of
University of Abuja v Ologe,®® the Court of Appeal held that the
University of Abuja is an agency of the Federal Government and
therefore an action brought by a dismissed employee of the
University properly lies at the Federal High Court. On the contrary,
it has been held that an incorporated company cannot be an agency
of the Federal Government even if the Federal Government wholly
owns the shares of the company® In Nigerian Industrial
Development Bank Ltd v FEMBOL (NIG) Ltd’® the contention of
learned counsel for the appellant at the Court of Appeal was that

5 National Orthopacdic Hospital Board & Anor v Godfrey djogwu (2000) 12
" NWLR (Pt 682) 626 C.A.
(1996) 4 NWLR (Pt 445) 706
See the Court of Appeal decision in Nigerian Industrial Development Bank
% f;’a; v FEMBOL (Nig) Lid ~ (1997) 2 (Pt 489) 543 C.A.
i
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because the first appellant is a limited liability company whose
shares are wholly owned by the Federal Government and its
agencies, and as a result, whose control and management are by
the Federal Government, it ought to be regarded as an agency of
the Federal Government within the provisions of sections
230(1)(q), (1) and (s) of the 1979 Constitution as amended by
Decree 107 of 1993. In rejecting this contention, Akintan, J.C.A.
said:

.... It is not in dispute that the st appellant is a company

incorporated under the Companies Act 1968, arAct now -

replaced with the Companies and Allied Matters Act,

1990, Arising from the facts of its incorporation,

therefore, is that the company has a distinct legal

personality and distinct identity from its shareholders,
subscribers, and promoters. It is also not an agent of iis
shareholders. It follows therefore that the 1st appellant

could not be held to be an agency of the Federal

Government, even if all its shares are wholly owned by

that Government. The reference in the phrase: “Federal

Government or its agencies” in section 230(1) of the

1979 Constitution cannot be interpreted to infer that the

legislature intended to change the age-long legal

principles governing the separate identity of an
incorporated company vis-@-vis its shareholders,
directors, and subscribers.”’

Similarly, in Federal Mortgage Bank of Nigeria v Olloh,”
the question was whether the Federal Mortgage Bank of Nigeria is
an agency of the Federal Government within the meaning of
section 230(1)(q), (r) and {s) of the 1979 Constitution as amended
by Decree No.107 of 1993. The Supreme Court held that though
the Bank was created by an Act of the National Assembly and the

°! At page 546 :
92(1997) 4 NWLR (Pt 498) 192 C.A,
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staff of the Bank come within the definition of “public service of
the Federation” in section 277(1) of the 1979 Constitution, the
Federal Mortgage Bank is not an agency of the Federal
Government,

Tt has been held that the proviso to paragraphs (q), (1), (s) of
section 230(1) of the 1979 Constitution (as amended by Decree
107 of 1993) does not derogate from the exclusive jurisdiction of
the Federal High Court. In Mohammed Mubarak Ali v CBN” the
appellant who was a Manager (Banking) at the Kaduna Branch of
the Respondent was suspended from office on 27th October, 1993
as a result of criminal charges pending against him before the
Miscellaneous Offences Tribunal. However, while still on
suspension, he was dismissed. The Appellant sued the Respondent
in the High Court of Kaduna State for irregular and wrongful
dismissal, The Defendant objected to the jurisdiction of the State
High Court to handle the matter and the objection was upheld.
Dissatisfied with the decision, the appeliant appealed to the Court
of Appeal. The Court of Appea! held, inter alia, that section 230 of
the 1979 Constitution as amended by Decree 107 of 1993 in its
ordinary meaning is intended to give exclusive jurisdiction to the
Federal High Court in matters specified therein. According to the
Court, the proviso to paragraphs (g), (r), (s) of section 230(1} does
not derogate from the exclusive jurisdiction conferred on the
Federal High Court.

A similar decision was reached by the majority of the Court
of Appeal in Oil Mineral Producing Areas Development
Commission (OMPADEC) & 2 Ors v Wonodic C. Ajoku’ when a
similar question arose in that Court.

% (1997)4 NWLR (pt 498) 192 CA
% (2001) 8 NWLR (Pt 715) 379 C.A.
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The Jurisdiction of the Federal High Court Under the 1999
Constitution
Section 251 of the 1999 Constitution, which confers
jurisdiction on the Federal High Court, is in substance a
teproduction of section 230 of the 1979 constitution as amended by
Decree 107 of 1993. The above section also empowers the
National Assembly to confer additjonal jurisdiction on the Federal
High Court. Section 19 of the Economic and Financial Crimes Act
2004 confers jurisdiction on the Federal High Count, High Court of
a State or the Federal Capital Teitory to try offences under the
Act. Some Decrees enacted before the coming into effect of the
1999 constitution which conferred additional jurisdiction on the
Federal High Court will qualify as existing laws saved pursuant to
section 315 of the 1999 Constitution. Such Degrees® include the
Insurance Commission Decree No.2 of 1997 which, for purposes
of the Decree, defines court in section 97 to mean the Federal High
Court. Another such Decree is the Admiralty Decree No.59 of
1991. The Decree defines the extent of the admiralty jurisdiction
of the Federal High Court. Of particular interest is section 1(h) of
the Decree which provides:
1) The admiralty jurisdiction of the Federal High Court
includes:. . .
2) any banking or letter of oredit transaction involving the
importation or exportation of goods to and from Nigeria in
a ship or an aircraft, whether the importation is carried out
or not and notwithstanding that the transaction is between a
B bank and its customer.
This provision is now of no moment since it has been held that
both the Federal and State High Courts have concurrent
jurisdiction in actions bordering on banker/customer relationship.
The extent of the admiralty jurisdiction ef the Federal High
Court was in issue in NV Scheep v MV S.Araz®® In that case, the

% Now Acts
% (2002) 15 NWLR (Pt 691) 622
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Supreme Court found that the action of the appellants was not for
the enforcement of, or a claim arising out of, an arbitral award; it
was for the sole purpose of obtaining security for the satisfaction
of whatever award that might ultimately be made in their favour in
the United Kingdom arbitration proceedings. The Supreme Court
held that the appellants carmot in the circumstance invoke the
admiralty jurisdiction of the Federal High Court because our law as
it stands does not clothe the Federal High Court with such
admiralty jurisdiction.

Another Decres which makes far-reaching provisions on

the jurisdiction of the Federal High Court is Decree No.62°" of

1999 which abolished Special Military Tribunals and transferied
certain matters within the jurisdiction of these Tribunals to the
Federal High Court or State High Courts, Matters in Part | of the
schedule to the Decree were transferred to the Federal High Court.
Accordingly, the jurisdiction hitherto exercised by Special Military
Tribunals under the following Decrees were transferred to the
Federal High Court: Recovery of Public Property (Special Military
Tribunal) Decrece 1984; Miscellaneous Offences Decree 1984,
Counterfeit and Fake Currency Decree 1984, National Drug Law
Enforcement Agency Decree 1989; National Agency for Food and
Drugs Administration and Control Decree 1993; the Failed Banks
(Recovery of Debts) and Financial Malpractices in Banks Decree
1995; Money. Laundering Decree 1995; Counterfeit and Fake
Drugs (Miscellaneons Provisions) Decree 1999, Furthermore,
section 14(3) of the Food and Drug Act™ was amended by
substituting for the words “High Court of a State or a Magistrate”

. the words “the Federal High Court”.

Under Part IT of the Schedule to Decree No.62 of 1999,
offences created under the following Decrees now come within the
jurisdiction of the State High Courts: Robbery and Firearm
(Special Provisions) Decree 1984; Students Union Activities

:: Tribunals (Certain Consequential Amendments etc) Decree 1999
Cap.159 Laws of the Federation 1990
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(Control and Regulations) Decree 1989; Advance Fee Fraud and
AOther Fraud Related Offences Decree 1995, In 1991, Decree
No.60 of that year sought to expand the jurisdiction of the Federal
High Court and to make it exclusive. However, that Decree was
repealed by Decree No.16 of 1992,

_ The 1979 Constitution by section 230(2) enabled the
Federal Revenue Court Decree No.13 of 1973 to continue as one of
the sources of jurisdiction of the Federal High Court. On the other
hand, the tenor' of section 251 of the 1999 Constitution suggests

“that the Federal Revenue Court Decree No.13 of 1973 has ceased

to be.one of the sources of jurisdiction of the Federal High Court.
‘This is because under section 251 of the 1999 Constitution, there
appears to be no nexus between the Federal Revenue Court and the
Federal ngh Court.

It is not clear whether the criminal jurisdiction of the

- Federal High Court is exclusive since the word “exclusive” was

not used in section 251(2), which confers criminal jurisdiction on
the Court,

Both Decree 107 of 1993 and the 1999 Constitution went
short of expressly conferring exclusive jurisdiction on the Federal

" High Court as a court of first instance in all Federal causes or

matters. In NDIC V FMB”  Uwaifo, J.C.A. (as he then was) in
his leading judgment said: _
... "Upon reading section 230(1)(a)-(s) of the 1979
Constitution as amended by Decree 107 of 1993 ag a
whole, it will be appreciated that its import is to bring
. litigations in all matters which in one form or another
concern, affect, or reflect on the vital inierests of the
Federal Government as regards revenue and other fiseal
measures, - financial institutions such as banks, the
running of the Federal Government and its agencies and

* (1997)2 NWLR (pt 490) 735

i
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all other matters within its exclusive list largely under

the exclusive jurisdiction of the Federal High Court.'®
However, a comparison of the exclusive legislative list and section
251 of the Constitution clearly shows that certain matters within.
the exclusive legislative list are not listed in section 251 as part of
the matters over which the Federal High Court has jurisdiction..

The decision of the Court of Appeal (Enugu Division) in
Omosowan v Chiedozie'™ appears to be in the opposite direction.
In that case, the Court of Appeal held that there is no blanket -
provision in section 230(1)(a)-(s) of the 1979, Constitution as
amended by Decree 107 of 1993 which confers exclusive
jurisdiction on the Federal High Court in suits against the Federal
Government or any of its agencies regardless of the subject matter..
According to the Court, only a few selected topics are made the

“exclusive preserve of the Federal High Court. The Court of

Appeal then came to the conclusion that there is. no provision of
the above mentioned section conferring exclusive jurisdiction on
the Federal High Court to entertain action on simple contracts
imvolving the Federal Government or any of its agencies.

The conferment of exclusive _]I.ll'lSlethI‘l on the Federal
High Court nulhﬁes the Supreme Court decision in Savannah Bank
v Pan-Atlantic."°

Unfortunately, the Supreme Court has rendered two
conflicting decisions on this issue in the recent cases of NEP4 V
Edegbero'® and Onuorah v K.RP.C. Ltd'™ The facts of the
former case are as follows. The respondents were employees of
the appellant (NEPA). Following an industrial action embarked
upon by the employees of the appellant, including the respondents,
the appointments of the respondents were terminated. The

‘°° o 11997) 2 NWLR (Pt 490) 735
: 19! (1998) 9 NWLR (Pt 566) 477
3 Supra

(2002) 18 NWLR (pt,798) 79

* (2005)6 NWLR (pt.921) 392

103
104
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xespondeaty challenged the termination of their appointment in the
High Cowt of Niger State. ‘The appellant challenged the
jurisdiction of the High Court of Niger State to entertain the matter

. on-the ground that the jurisdietion of that court was ousted by

virtne of section 230(1)(qQ)(r)&(s} of the 1979 constitution as
amended by Decree 107 of 1993. The High Court held that by
virtua of the proviso to the above sub-sections, it has jurisdiction to
entertain the matter. The decision of the High Court was affirmed
by the Court of Appeal. On further appeal to the Supreme Court,
-the Supreme Court unanimously allowed the appeal. Ogundare,
JSC who read the leading judgment held that the aim of paragraphs
(@), (0)&(s) of section 230(1) of the 1979 constitution as amended
by Decree No. 107 of 1993 was to vest exclusive jurisdiction in the
Federal High Court in matters in which the Federal Government or
any of its agencies is a party. A State High Court would no longer
have jurisdiction in such matters notwithstanding the nature of the
claim in'the action. According to His Lordship, a careful reading
of paragraphs (q),(N&(s) of section 230(1) reveals that the
intention bithe law-makers was to take away from the jurisdiction
of the State High Court and confer same exclusively on the Federal
High Court actions in which the Federal Government or any of its
agencies is a party. In the view of his Lordship, while paragraph
(s) talked of actions for declaration or injunction, the provise

. extended this -to actions for damages, injunction or specific
. performange. - It did not say that actions for damages, injunction or

specific performance against the Federal Governiment or any of ifs
agenoies could still come before a State High Court. The High
Cowrt was therefore in error in its intetpretation of the purport of
the provise. Niki Tobi, JSC in his concurring judgment held that
enlering into a contract of employment is a business telation
which comes within the meaning of administration. Similarly, the
Supreme Court held in the case of Adak v NYSC'% that any action

195 (2002) All FWLR (pt. 223) 1850

T
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for damages, .injunction or specific performance against the
‘Federal Goverhment or ifs agenties have to be commenced in the

Federal High Court.
| Thegh decision in the NEPA v Edegbenro case has far

reaching implications. The decision extends the excluswf;
jurisdiction of the Federal High Court to actions in respect 0
which the Federal Government or any of its agencies Is a par.ty.
Ttis goes beyond the words of paragraphs (_q),(r)&(si {;}If sgt;gg
230(1) of the 1979 constitution as amended by Decree 0 3
which talks of actions brought against the Federal quemmelf:f ﬂc:
any of its agencies.  From the lead .ju.dgment,. the nature gf thz
subject matter is irrelevant in determining the jurisdiction the
Federal High Court once the Federal Govemnment of a;yﬁo .
agencies is a party. This goes to narrovy-down the Jur:ls; 1cF ?11;;1
both the State High Court and the I-I1gh Court of the gth el
Capital Territory Abuja.'% The decision is also in o?nﬂlct wi the
subsequent decisions of the Supremie Court vesting CORCULT

| jurisdiction on both the Federal High Court and the State High

i atter of fundamental rights enforcement.”

cout ll'gll;l il:l; other hand, in the subsequent case ?}; Felix Onucli{'a?;
v Kaduna Refining & Petrochemical ‘Co. Ltd,"” the appe g:s
entered into a contract to purchase specified nut}lber of el}‘gnty -
from the respondent at an agreed amount which he. -pa:;l- t? thz
respondent. But before delivery was m de to the atlilpe ane:nam
respondent increased the price of the tins and asked the app o
to pay the difference between the old and_the new pncl;:s_. e
appellant refused and insisted that the rgSpondent wzg ;lugt i
deliver to him the quaptity of the empty tins he had ot %r[ed i the
price agreed by the parties. Consequently, the appclian.t fed & sut
against the respondent at the Federal High Court claiming,

1% See 4 critical analysis of this decision by Okuwade Oloru;ldarci.;zﬁo.'gfplf%
EDEGBENRO: Need For Modification™ Thlsday: Tuesday, #VHITR (i’t 265) 2.08
W7 tee Jack v University of Agriculture, Makurdi (2004)5 N

1% (300536 NWLR (pt.921)393




266 _ Modern Nigerian Legal System

alia, specific performance of the contract, which was granted by
the Federal High Court. On appeal to the Court of Appeal, the
respondent chialienged the jurisdiction of the Federal High Court to
entertain the matter. The Court of Appeal held that the Federal
High Court has jurisdiction to entertain thie suit. On further appeal
to the Supreme Court, the Supreme Court in unanimously allowing
the appeal held that section 230(1) of the 1979 constitution as

amendeéd by Decree 107 of 1993, 'did nét confer on the Federal

High Court jurisdiction over matters of simple contract. The case
of NEPA v Adegbenro" % was not cited to the Sopreme Court nor
did the Court refer to it suo motn. Even Justices Sylvester Umaru
Onu and Niki Tobi who were on the Supreme Court Panel that

decided: the case of NEPA v Edegbenro did not refer to that .

decision in the instant case.

It.is submitted with due respect that the decision in the

Onuorah case is right but the reason for the decision is wrong. The
appeal should have been rightly dismissed on the ground that the
respondent, being an incorporated company under the Companies
and Allied Matters Act is a body distinct from the shareholders and
is therefore not an agency of the Federal Government. Akintan,
J.8.C. who delivered the leading judgment alluded to this fact but
appears not to have grounded his decision on it. If he had done so,
it would have brought the decision in accord with . the previous
Supreme Court decisions such as Federal Morigage Bank of
'Nigeria v Olloh'"’. The decision came into conflict with NEPA v
Edegbenro when His Lordship went furlher to say:
_ A close examination of the additional
jurisdiction conferred on the Federal High Court in the
section and by the 1979 Constitution clearly shows that

19 (9002) 18 NWLR (pt.798)79

119(2002)9 NWLR (pt.773)475. In Okomu Oil Palm Co. Ltd, V Iserhienrhien
(2001)6 NWLR 660 at 686, the Supreme Court held that the fact that the
Federal Government holds a controlling number of shares in the appellant
does not make it an agencv of he Federal Government,

4
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the court was not conferred with jurisdiction to entegtain

claims founded on contract as in the instant case. In

other words, sectjon 230(1) provides a limitation to the -

general and all embracing jurisdiction of the State High

Court because the items listed under the said section

230(1) can only be determined exclusively by the

Federal High Court. All other items not inciuded in the

list, would therefore still be within the jurisdiction of the :

State High Court,'"! ' ' '
This opinion has the effect of.rendering paragraphs (q),{r)&(s) .o
section 230(1) of the 1979 constitution as amended by decree 107
of 1993 (which is in pari materia with section 251(I{p){Q)&(r} of
the 1999 Constitution) redundant which could not have been the
mtention of the drafters of the constitution when the mischief
behind these subsections are taken into consideration.

Niki Tobi, JSC, with due respect, made a volté face in the
instaft when he said that only the reliefs or claims (that is the
subject matter) donate jurisdiction to the court. In the NEP4 v
Edegbenro case he maintained that both the party sued and the
subject matter of the suit are relevant in determining the
jurisdiction of the Federal High Couxt.

Jurisdiction to Enforce Fundamental Rights

Section 46 of the 1999 Constitution confers jurisdiction to
enforce fundamental rights on a “High Court’ in a State. Both the
Constitution and the Fundamental Rights (Enforcement) Procedure

Rules define High Court as “State or Federal High Court™ In . -

Bronik Motors Ltd v Wema Bank'*’ the Supreme Court held that
where both the State High Court and the Fedétal High Court exist
in a State, both have concurrent jurisdiction in matters Jpertaining
to fundamental rights, But the question is, in what circumstance

-~

- M Atp.408

"2 Supra y
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does one go to one court or the other? The decisions of the courts
while considering the issue in relation to section 42 of the 1973
Constitution have riot been consistent, In Senate of the National
Assembly v Momoh'" the Court of Appeal (Lagos Division) held
that the implication of the Federal principle is that a'person who
wishes to enforce fundamental right against the Federal
Goyeriment or authority must goz to the Federal High Court. A
maj';riry of the Court of Appeal (Jos Division) rejected a similax

: A 14
proposition in Federal Minister of Internal Affairs v Shugaba."":

“The Supreme Court decision in Tukur v Government of Gongola -

State'”® tried to settlé the matter. In that case, the Military

Govetnment of Gongola State removed Alhaji Umaru Abba Tukur,
the Appellant ag the Emir of Muri. The appellant was in addition tb
his removal ordered to be detained at Mubi. The appellant filed an
application under the Fundamental Rights (Enforcement
Procedure) Rules 1979 at the Kano Federal High Court seeking,
inter alia, an order quashing the deposition order on the ground
that it violated his fundamental rights guaranteed by section 33(1)
of the 1979 Constitution in that the appellant was never given the
opportunity of being heard before the order was made. The
Supreme Court held that rather than expand the jurisdiction of the
Federal High Court, section 42(3) of the 1979 Constitution has by
the opening phrase “subject to the provisions of the Constitution”
limited the jurisdiction of the Federal High Court to enforce the

- fundamental right provision to matters in respect of which the

Constitution has invested it with jurisdiction. According to the
Court, a court cannot adjudicate over ancillary claims if it has no
jurisdiction to entertain the main claim. By the same token, an
ancillary claim can only be determined by the court with
jurisdiction to' determine the principal claim. In that particular case,

113
114 (1989) 4 NWLR (Pt 117) 517
1ns Supra .
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the State High Court, being a court of unlimited jurisdiction, has
jurisdiction to hear the matter. .
The Supreme Court decision in the Twkur case when read
together with paragraphs (p), (q), () of section 251(1) of the 1999
Constitution will suggest that any action for the enforcement of
fundamental rights against the Federal Government or any of its
agencigs can only be brought at the Federal High Court. . In Dn
Okoroma & Anor v Chief Christian Uba & 5 Ors'!® the matter was
in substance a land dispute. The destruction of the property on 4
piece of land in dispute was reported to the Police. Dissatisfied
with the role of the Police in the matter, the 1st Respondent
instituted an action in the Federal High Court against the appellants
and the 2nd to the 6th Respondents who were senior police officers
at the material time. The reliefs sought by the Responden
(Applicant) included a declaration that his right of way or
easement and profits unto or over the disputed strip of land was
appurtenant to his property and also that the conduct of the
appellants and the 2nd — 6th Respondents in preventing him from
enjoying the profits in respect of the strip was a violation of
sections 38 and 40 of the 1979 Constitution. Leave was granted to
the 1" Respondent (applicant) to enforce his fundamental right.
An objection by the appellants to the jurisdiction of the Federal
High Court to entertain the matter was overruled. On appeal to the
Court of Appeal, the Court of Appeal in wanimously allowing the
appeal, held, inter alia, that by virtue of section 42(1) of the
Constitution of the Federal Republic of Nigeria, 1979, a litigant .
who wants to enforce his fundamental rights is at liberty to go to
the State High Court or the Federal High Court. But where he
goes 10 the Federal High Court, it must be on matters in which the
Federal High Court has jurisdiction. If a matter is not covered by
the specific constitutional provisions or the law giving the Federal

tio

(1999) | NWLR (Pt 587) 359, Sec also Inah v Ukoi (2002) 9 NWLR (Pt
773) p.563
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High Court junsdlctlon no fundamental right actlon can be
brought in the Federal ngh Court. .
Thus, generally, it is the subject matter of the suit and not

the party sued that determines jurisdiction on questions of

enforcement of fundamental rights. However, where the action is
against the Federal Government or any of its agencies, the party
sued becomes relevant in determiming jurisdiction pursuant to
paragraphs (p), (q), (r) of section 251(1) of the 1999 Constitution.
However, for this provision to apply, the Federal Government or

~ its agencies must be the principal party, not a nominal or ancillary -
" party. And the agent of the Federal Government must have acted

in that capacity. In the Dr. Okoroma''’ case the Comt of Appeal

held that although the 2nd — 6th Respondents are police officers in
the Federal establishment, so long as they are in the state carrying
out state duties, they are not agencies of the Federal Government
for purposes of section 230(1) (q), (r), and (s) of the 1979
Constitution as amended by Decree 107 of 1993,
Appeal in that case reasoned that a police officer in Nigeria is
capable of enjoying a dual status. When he is.complying with the
directions of the Governor of a State with respect to mamtammg
and securing of public safety and public order within the State he is
an agent of the State and not an agent of the Federal Government
even though he is a servant of the Federal Government. On the
other hand, where he is also complying with the directions of the
President issued to the Inspector Genetal of Police then he is acting
as an agent of the® Federal Government. The penultimate
p;gposmon cannot be supported. By section 214 of the 1999

Constitution of Nigeria, we have a single Police Force which is a
federal agency. And Police is item 45 in the exclusive legislative

list. It is therefore submitted with due respeot that the question of
the Police enjoying a dual status, cannot arise:. If the members of

7 Maclean (ed) European Community Law and Human R;gh::s Yexthook
(London The HLJ Group Ltd, 1992) pp.61-62
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the police Force violate people’s rights even when carrying out the
order of a State Governor, the Police will still be liable, more so
when the Police Force is not under obligation to camry out every
order of a Governor willy nilly. However, this issue is no longer
of any moment since it has been held that both the Federal High
Court and State High Court have concurrent jurisdiction on
questions of fundamental rights enforcement. -

The Supreme Court has finally settled the issue of
Jurisdictional conflict between the Federal and State High Court on
questions of fundamental rights enforcemerlt in Grace Jack v
University of Agriculture, Makurdi'®. The appellant in that suit
was employed by the respondent on 4“’ June, 1990 as a clinic
attendant. On 7" May, 1999 she was transferred to the Bursary of
the University. An internal inquiry was set up by the respondent to
determine the involvement of the appellant in some misconduct in
relation to the collection of, and issuance of receipts for, fees and
other dues from students. The panel of inquiry found the appellant
guilty of misconduct.and accordingly the respondent dismissed her
from service. The appellant commenced an action at the High
Court of Benue State under the Fundamental Rights (Enforcement
Procedure) Rules challenging her dismissal. The trial court granted
all the relief’s claimed by the appellant. The respondent appealed
against the decision to the Court of Appeal which allowed the
appeal on the ground that the High Court lacked the jurisdiction by
virtue of section 230 (1}(s) of Decree 107 of 1993 to entertain the
matter since the respondent is a Federal Government Agency. On
further appeal to the Supreme Court, the Supreme Court held that
section 42(1) of the 1979 constitution is a special provision which -
could derogate from the general provision in section 230(1) of the
1979 constitution as amended by Decree 107 of 1993.
Accordingly, both the Federal High Court and the High Court of a
State have concurrent jurisdiction in matters of enforcement of
fundamental rights, Nevertheless, the appeal was dismissed

' (2004)5 NWLR (pt 865) 208 ¢
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because viglation of fundamental rights was only an ancillary issue
in the suit. In the recent case of Alhaji Sheu Adbul Gafar v The
Governmen{ of Kwara State & 2 Ors''?. the Supreme Court
reaffirmed jhe position that both the Federal ‘4nd State High Courts
have -concyrrent jurisdiction on questions of fundamenta] rights
enforcemepf. These decisions, though welcome for promoting
access to Justice, are nevertheless in conflict with the Supreme
Court decigjon in Tukur v Govgrnment of Gongola State'®

Power t Transfer a Suit Commenced in the Wrgqg Court

It was held in Fasakin Foods (Nign) Ltd v Shosanyg™' that the
Federal High Court can transfer to a State High Court a matter in
which it lacks jurisdiction, by there is no state law empowering a
State High Court to do so. It is submitted that it is imperative that
state legislative houses enact appropriate laws to enable State High
Courts to transfer matters falling within the jurisdiction of the
Federal High Court to the Federal High Court. In any case, it
should be part of the inherent powers of a court to transfer a matter
in which it lacks jurisdiction to the appropriate court.

High Court Of The Federal Capital Territory Abuja

The High Court of the Federal Capital Territory, Abuja is a
creation of section 255 of the 1999 constitution. The jurisdiction of
the court is stated in section 257 in the same terms as the
Jurisdiction of State High Court. However, section 257 must be
read together with section 299 of the 1999 constitution which
provides as follows.

“The provision of this constitution shall apply to the

Federal Capital Territory as if it were one of the

states of the federation, accordingly,

115 (2007) 4 NWLR (pt 1024) 375
120 (1989) 4 NWLR (pt 117) 517
121 (300610 NWLR (pt 987) 126
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(@)  all the legislative powers, the executive powers and judicial
powers vested in a House of Assembly, the Governor of a
state and in court of a state shall, respectively, vest in the
National Assembly, the President of the Federation and in-
the court which by virtue of the foregoing provisions are
courts-gstablished for the Federal Capital Territory; - .

(b)  all the powers referred to in paragraph (a) of this section
shall b¢ exerciséd in accordance with the provision of this

- constitution; and -

{c}  the provisions of this constitution pertaining to the matters
aforesaid shall be read with such meodification and
adaptations as may be reasonably necessary to bring them
into conformity with the provisions of this section.

The provisions of section 301 of the 1999 constitution are
also relevant. The section provides as follows: “Without prejudice
to the generality of the provisions of section 299 of this
constitution, in its application to the Federal Capital Territory, this
comstitution shall be construed as if’

)]

(d) references to the Chief Judge and Judges of the High Court
of a State were references to the Chief Judge and Judges of
the High Court which is established for the Federal Capital
Territory, Abuja by the provisions of this constitution.

Sharia Court of Appeal
The Sharia Court of Appeal was established first in 1960. It

replaced the Moslem Court of Appeal, which was considered

unsatisfactory. At the time of establishment, the jurisdiction
conferred on the Sharia Court of Appeal was spelt out by section

12 of the Sharia Court of Appeal Law, 1960, covering Moslem law

- Conceming marriage, divorce, guardianship of children, wagah,

gifts, wills, succession (or inheritance) and maintenance of infants
or persons of unsound mind. In addition to these, section 12(a) of
the Sharia Court of Appeal Law of 1960 gave the court jurisdiction
in matters other than Moslem personal law when both parties in the
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court of first instance stated in writing that they wanted the case
decided according to Moslem law, '%

When the 1979 constitution was being drafted, the Sharia
Court of Appeal becamne a matter of great controversy. The
Constitution Drafting Committee had lzl;roposed that there should be
a Federal Sharia Court of Appeal.'”” Moslems supported the
proposition with vim and vigour while non-Meslems oppssed it
with all their might. The compromise on the matter was, reflected
in the 1979 Constitution. Section 240 of the 1979 constitution
gave any State that requires it the liberty to establish a Sharia Court
of Appeal. The 1999 Constitution has a similar provision in section
275. :
The Sharid Court of Appeal consists of a Grand Kadi and such
number of Kadis as may be prescribed by a law of the House of
Assembly of the Stace.'?* The Sharia Court of Appeal of a State, in
addition to such other jurisdiction as may be conferred upon it by
the law of the State, is empowered to exercise such appellate and
supervisory jurisdiction in civil proceedings involving questions of
Islamic personal law which the court is competent to decide in
accordance with the provisions of subsection (2) of section 277.%°
Subsection (2) of section 277 provides that for the. purposes of
subsection (1) of the section, the Sharia Coutt of Appeal shall be
competent‘to decide: (a) any question of Islamic personal law

regarding a marriage concluded in accordance with that law,

including a question relating to the validity or dissolution of such a

marriage or a-question that depends on such a marriage and

*2 Wali, Q.F R. “Constitutional Structure and Position of the Judiciary with
Particular reference to the Sharia Court of Appeal” 1989 Judicial Lectures:
Continuing Education for the Judiciary (Lagos: MI) Professional Publishers
Limited, 1991) P.154.

123 proceedings of the Constituent Assembly. Official Report vol. 1 (Federal
Ministry of Information, Lagos, 1978) 47,

124 g, 275(2)(b) 1999 Constitution

125 g 277(1) 1999 constitution
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-rclating. to family relationship or the guardianship of an infant; (b)

where all the parties to the proceedings are _
~ Muslims, any question of Islamic personal law regarding a
marriage mncluding the validity or dissolution of that marriage, or
regarding family relationship, a foundiing or the guardianship of an
infant; (c¢) any question of Islamic personal law regarding a wakf,
gift, will or succession where the endower, domor, testator of
deceased person is-a Muslim; (d) any question-of Islamic personal
law regarding an infant, prodigal or person of unsound mind who
is a Muslim or the maintenance or the guardianship of a Muslim
who is physically or mentally infirm; or (¢) where all the parties to
the proceedings, being Muslims, have requested the court that
hears the case in the first instance to determine that case in
accordance with Islamic personal law, any other question.
Section 277 of the..999 Constitution, which provides for the
Jurisdiction of the Sharia Court of Appeal is almost in pari materia
with section 242 of the 1979 Constitution. However, whereas
section 242(2)(e) of the 1979 Constitution extends the jurisdiction
of the Court to cases “where all the parties to the proceedings
(whether or not they are Muslims) have requested the court that
hears the case in the first instance to determine that case in
accordance with Islamic personal law....”, the equivalent
provisions in the 1999 constitution (sections 262(2) and 277(%))
require that the parties must be Muslims. Thus, a non-Mushm
party cannot by consent submit himself to the jurisdiction of the
court whereas that was possible under the 1979 constitution. ‘
Decree, 107 of 1993, which amended the 1979 constitution,

had omitted the word personal from section 242 of the 1979

constitution that confers jurisdiction on the Sharia Court of Appeal.
Decree 26 of 1986 had earlier made a similar omission. The
question was whether that omission had by implication extended
the jurisdiction of the Sharia Court of Appeal. The issue arose in
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Maida v Modu.'”® The appellants sued the respondgnts at j[hc
Mobbar Area.Cowrt, Damasak, Bomo State, for declaration of title

1o a farmland. The Area Court held in favour of the appellants,
- “wheréupon the Respondents appealed to the Upper Area Court, -

Kukawa, which dismissed thé appeal, upholding the Aréa Court
judgment. * On further appeal, the Bomo- State Sharia Court of

" Appeal, Maiduguri, allowed the appeal, set aside the decision of
the trial Area Court and ordered a retrial by the Upper Area Court. -

Unhappy with the decision of the Sharia Court of Appeal, the
appellants appealed to the Court of Appeal. At the Couxt of
Appeal, it was contended that the Sharia Court of Appeal had no
jurisdiction to entertain a land matter not involving Isiamic
personal law. Holding that the Sharia Court of App'eal had no
jurisdiction in the matter, the Court of Appeal said that the
omission of the word ‘personal’ from the provision that confers
jurisdiction on the Sharia Court of Appeal does not enhance the
court’s jurisdiction.
Some states that have recently adopted the Islamic legal code have
established Sharia Courts of Appeal. Section 43 of the Zamfara
State Sharia Courts (Administration of Justice and Certain
Consequential Changes) Law 1999 which confers jurisdiction on
the Sharia Court of Appeal provides:
The Sharia Court of Appeal shall have the jurisdiction
and power to hear and determine all appeals from the
decisions or orders of an Upper Sharia Court sitting in its
original or appellate jurisdiction in all civil or criminal
proceedings as provided for in this law.
This provision appears to be contrary to the letters and spirit of the
1999 Constitution. Though section 277(1) empowers a State
House of Assembly to confer additional jurisdiction on the Sharia

126 (9000)4 NWLR (Pt 65)99. See also Gambo v Tukuji (1997)10 NWLR (Pt
526)591; Muninga v Muninga (1991)1 NWLR (Pt 527)1; Garba v Dogon
Yaro (1991)1 NWLR (Pt 165)102.
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Court'5f Appeal, such jurisdiction must relate to subsection (2) of
section 277 which prestribes matters in respect of which the State
Sharia Couirt of Appeal is comipetent and such matters must savour
the favour of Islamic personal law, The provision, no doubt,
cannof stand. with the Court of Appeal decjsion in the Maida case.
In the recent case of Haji Hamma Maishany & Anorv Isa Ardo
Manu & Anor'” what was in issue in the case was title to land,
The Court of Appeal held that the Shacia Court of Appeal has no
jurisdiction to determine- any matter which is not am issue of
Islamic personal law.

By section 244(1) of the 1999 constitution, an appesat shall
lie from decisions of a Sharia Court of Appeal to the Court of
Appeal as of right in any civil proceedings before the Sharia Court
of Appeal with tespect to any question of Islamic personal law,
which tne Sharia Court of Appeal is competent to decide.

Customary Court of Appeal

By section 280(1) of the 1999 Constitution, any State that
requires a Customary Court of Appeal is at liberty to establish it.
The Customary Court of Appeal of a State shall consist of a
President and such number of judges as may be prescribed by a
law of the House of Assembly of the State,'®® However, for the
purpose of exercising any jurisdiction conferred upon it a
Customary Court of Appeal of a State shall be duly constituted if it
consists of at least three Judges of that Court. The Court is
empowered to exercise appellate and supervisory jurisdiction in
civil proceedings involving questions of customary law.'* The
Court shall also exercise such jurisdiction and decide such
questions as may be prescribed by a law of the House of Assemnbly
of the State for which il is established.”® In Qjisue v

127

o (2007) 7 NWLR (pt 1032) 42

5. 280(2)
:” 5. 282(1)
5,282 (2)
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Aiyabelehin™' the Court of Appeal held that the law making
powers of the legislature in relation to the Customary Court of
Appeal must relate to customary law, This is because the
Customary Court of Appezl of a State is created to exercise
appellate jurisdiction in civil proceedings involving questions of
customary law.'*? Appeal lies as of right to the Court of Appeal
from the judgment of the Customary Court of Appeal of a State,

Court of Resolution -~/

A Court of Resolution was first established in the Northern
Nigeria in 1960 pursuant to the provisions of the Court of
Resolution Law 1960 of the former Northern Region. The States
that were subsequently carved out of the former Northem Region
retained the Court of Resolution. The Court is to resolve conflict of
jurisdiction between the Sharia Court of Appeal and the High
Courts, It is usually composed of the Chief Judge of the state, who
is the President of the Court, the Grand Kadi of the State, one
judge of the Sharia Court of Appeal nominated by the Grand
Kadi.” When any question of conflict of jurisdiction arises and is
referred to the Court, the Court will make a declaration as to which
of the Courts has jurisdiction over the matter. The decision of the
Court is final and not subject to appeal."**

Magistrate’s Courts

Section 6(4)(a) of the 1999 Constitution empowers State
Houses of Assembly to establish other courts other than superior
courts of record. This provision sustains the Magistrate Courts
established under the Magistrate’s Court Laws of various States of
Nigeria. There are in each State of the Federation many Magistrate

_ Courts as there are Magistrates.

1312001) 11 NWLR (Pt 723) p. 45 at 52

132 yang Pam v Sale Dang Gwom (2000)1 WRN 51 at 58
132 Gourt of Resolution Law 1960 Ss, 2 and 3
134 Court 6f Resolution Law 1960 Ss. 2 and 3

The Nigerian Judiciary Today 279

The junisdiction of each Magistrate extends throughout the
State, though its exercise is limited to the Magisterial District to
which a particular Magistrate is assigned. In States of Northern
Nigeria, they are known as Magistrate’s Court when they entertain
criminal cases and as District Courts when they entertain only civil
Cases.

Such dual nomenclature is not known to States in Southern
Nigeria. In effect, every Magistrate Court in Southem Nigeria
exercises both civil and criminal jurisdiction.

Magistrate’s Courts are inferior courts of record. Their
jurisdiction is limited both as to the nature and the value of the
subject matter. They are also courts of summary jurisdiction in
that they do not follow the elaborate procedures of the High Courts
in their proceedings.

Each State of the Federation is divided into Magisterial
Districts distingnished by such names or numbers as the Chief
Judge thinks fit, and each District can be extended or reduced in
size at the discretion of the Chief Judge. At least one Magistrate is
assigned to each District to preside over the Court. Where there
are more than one Magistrate in a District, the District is normally
headed by the most senior whose duty it is to ensure that all legal
business within the District or Districts is évenly distributed and
expeditiously disposed of Magistrates are normaily of various
grades. .

Appeal lies from the decisions of Magistrate’s Courts to
High Courts. The High Courts also exercise supervisory
jurisdiction over Magistrate’s Courts, However, appeals from
decisions of lower grades of Magistrate’s Court may lie to higher
grades of Magistrate’s Court in some states.
. Generally, Magistrate’s Courts  exercise appellate
Jurisdiction over decisions of Customary Courts, except where
declaration of title to land is involved. In most states, Magistrate’s
Courts have no original or appellate jurisdiction in land matters.
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District Courts

In Northern States the Magistrate’s Courts assume the
names of District Courts and the Magistrates are known as District
Judges when exercising civil jurisdiction. Magistrate’s Courts
have no civil jurisdiction in those States. The District Judges are
of various grades, with each grade having a maximum limit in the
value of the subject matter, which it bas jurisdiction to entertain.

District Courts have no jurisdiction, unless the Governor-
in-Council directs otherwise, in issues involving interest or title to
land, or matters subject to the jurisdiction of Area Courts relating
to the ‘custody of children, inheritance upon intestacy, the
administration of intestate estates, matrimonial causes and matters
between persons married under customary law."> Appeals from
District Courts usually go to High Courts.

Customary Courts

These courts had existed throughout the country as native
coutts prior to 1956, Their names were changed to customary
courts in Bastern and Western Regions of Nigeriz in 1956 and
1957 respectively.'®® The Courts are established usually by
warrants signed and issued by either the Governor of the state (as
in old Anambra and Cross-River States) or the Chief Judge of the
State (as in Ogun old Ondo and old Oyo States) or the Attorney
General (as in Lagos State). Such a warrant normally specifies the
name, grade, composition and territorial jurisdiction of the court it
has established.

Under the Customary Courts Edict, 1984 of the old
Anambra State (then) applicable to Anambra and Enugu States,
Customary Courts have and exercise jurisdiction over all persons
and classes of persons within the temritorial limits of their
jurisdiction in

135 The District courts law 1960, S. 13(2)
136 See Customary Court Law 1956 of Eastern Region: Customary Court Law,
1957 of Western Region
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(@) land causes or matters;

(b) matrimonial causes in respect of marriages under
customary law;

(c) debt, demand or damages claimed between persons

married under customary law or arising from marriage under
customary law;
(d) custody of children and other causes and matters
relating to children under customary law.’
In respect of these matters, the Courts have unlimited Jjurisdiction.
The jurisdiction of the Customary Courts is said to be unlimited-in
this context in the sense that there is no limit as to the vglue of the
subject matter. The Land Use Act in section 39 specifically confers
Jurisdiction on Customary Courts jn respect of land situate in non-
utban areas. However, the Supreme Court has held in Adisa v
Oyinwola'® that both Customary Courts and State High Courts
have concurrent jurisdiction in sych matters. In the following
matteys, the jurisdiction of Customary Courts of the old Anambra
State is limited to two thousand Naira:
(a) civil actions in contract and torts at common law and at
customary law;
(b)  causes or matters relating to inheritance upon intestacy
under customary law and grant of power or authority to any person
to administer the estate of an intestate under customary law.
The jurisdiction of Customary Caurts in other States of Southern
Nigeria in civil matters are similar, with minor variations.
The criminal jurisdiction of custowmary courts varies from State to
State but in all States, they exercise only limited criminal
jurisdiction.
In States where Customary Courts of Appeal exist, appeal lies
from the decisions of Customary Courts on questions of customary
law to the Customary Courts of Appeal. Under section 49 of the

7 S. 12(2) Customary Courts Edict, 1984 of old Anambra State and the 2nd

13y Schedule to the Edict. ™~
# (2000)10 NWLR (Po) 1 16

&
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Customary Courts Edict, 1984 of the old Anambra State, an appeal
from the decision of a Customary Court in any cause or matter
shall lie: (a) to the Magistrate’s Court within the area of
jurisdiction of the Customary Court that gave the decision if the

Magistrate’s Court has original jurisdiction to try the cause or

matter; (b) where a Magistrate’s Court has no jurisdiction, to the

High court in the Judicial Division of which the Customary Court

that gave the decision is located. These States have no Customary

Court of Appeal.

Under this law, an appeal shall lie as of right to the appropriate

appellate court from the final decision of the Customary Court-

(a)  ina civil cause or matter or in any proceeding involving or
under Customary law, where the matter in dispute in the
appeal is not less than one hundred Naira in value; or
the appeal involves a claim to or a question respecting any
property or other right, of not less than one hundred Naira
in value and

(b)  inall criminal proceedings.

An appeal shall lie with the leave of the appropriate

appellate court from the decision of a Customary Court in

such other cases where by virtue of the provision of any
enactment in force in the State, an appeal does not lie as of
right. '

Customary Courts are normally composed of a President
and such other members as prescribed by the enabling law, and
they are inferior courts under the supervisory jurisdiction of the
High Courts or the Customary Court of Appeal, which has the
authority to control their activities and review their decisions. In
Ogele v Nubt'*® the Court of Appeal held that Area Courts are
courts of record,

1 1bid S. 50 (1) & (2) C.A.
"9 (1997)10 NWLR (Pt 523) 109 at 123
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The Supreme Court has held in Odofin & Anor v Oni'*! that it is
important that superior appellate courts in relation to matters
relating to Customary Courts should focus their attention on the
substance of the judgments or decisions in those courts rather than
the form. This is so because Customary Courts — whether they are
called Arca Courts or whatever name they are christened in our
various judicial divisions - are generally presided over by laymen
without even rudimentary exposure to legal principles. An
appellate court should in all circumstances strive to get to the
boitom of the decision of a Customary Court. This ch only be
achieved by considering the import of a decision of a Customary

-Court not in fragments or in isolation of excerpts thereof but must

be read harmoniously as a whole in order to capture its import. In
other words, when greater latitude is accorded to the interpretation
of ihe decisions of customary courts, it will be sufficient if such
decisions are seen to accord with the view of persons of good
common sense and reason, completely devoid of legalistic
encrustments.

Area Courts

In Northern Nigeria, the equivalent of Customary Court is
Area Court, Like Customary Courts in Southern Nigeria, they are
the direct successors to the former Native Courts. In 1966, the
Native Courts Law of Northern Nigeria was replaced by the Area
Courts Edict of the various States of Northemn Nigeria, which
changed the names of the Courts to Area Courts. All the Area
Court Edicts have identical provisions. In each State, the Chief
Judge is empowered to issue warrants establishing such courts
identified by such names and located in such area as he considers
fit, and by such a warrant to define the territorial jurisdiction of the
courts. An Area Court is constituted by a judge, designated Area

“U(2001)5 NSCOR 67
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Judge, sitting alone, or with one or more members.'*? All members

of Area Court including Area Judges are public officers in the

public service of the State. They are appointed by the Interim Area

Courts Judicial Service Board for the State. .
Area Courts are of varibus categories or grades -‘{E}ﬁper

Area Court, Area Courts Grade IT and Area Courts grade IIL
Generally, all Area Courts have both civil and criminal

jurisdiction though the warrant establishing an Area court may

confer it with either civil or criminal jurisdiction only. -

The civil jurisdiction of an Area Court extends to:

(2) matrimonial causes and maiters between persons married
under native law and custom or arising from or connected
with a union contracted under such law and custom,

(b)  suits relating to custody of children under native law and
custom;

(c) civil actions for debts, demands or damages;

(d) cases based on succession to property and the
administration of estates under native law and custom; and

()  cases concerning the ownership, possession or occupation
of land,

The awards that can be made depend on the grade of the particular

court.

All Area Courts have jurisdiction in criminal cases in
accordance with the provisions of the Criminal Procedure Code,
save in homicide cases.'*” However, the sentence that can be
imposed by an Area Court depends on its grade.

Appeals lie from the decisions of the lower Area Courts to the

Upper Area. From the decision of an Upper Area Court appeal lies

to the Sharia Court of Appeal in cases involving questions of

I1slamic personal law and to the High Courts in all other cases. In

deciding such appeals the appellate courts are enjoined to have

142 50 Area Courts Edict (No. 4) 1968 (B.P.S) s. 3(2),
143 & rea Court Edict 1967 of Kwara state ss. 17, 18 & schedule 1,
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regard to the substance rather than the form or technicalities.'**
Outside appeals, Area Courts as inferiof courts are subject to the
supervisory jurisdiction of the High Courts.

‘ )

Juvenile Courts.
The Children and Young Persons’ Law of the various

States of the Federation empowers the Chief Judge of a State to
constitute a Juvenile Court for the purpose of hearing and
determining cases relating to children and young persons.'*® The
enactments in force in various states are similar, since they are all
adapted from the Young Persons Act (formerly Ordinance) 1943,
A Juvenile Court is generally constituted by a Magistrate sitting
with such other persons, if any, as the Chief Judge shall appoint,
Therefore, each Magistrate’s Cburt is potentially a Juvenile Court,
and a Magistrate can proceed as a Juvenile Court to hear and
determine a case even if no other member of the court has been
appointed or is present.

Juvenile Courts are vested with sole criminal jurisdiction to
Iry young persons and children except
(a) where the charge is one of homicide, or
(b) where the juvenile is charged jointly with adults.'*
Where a juvenile is charged for homicide or is being tried along
with adults, the trial must be at regular courts.

_ The sitting of a Juvenile Court shall be Leld either in a
different building or room from that in which court sittings are
held. By section 6(5) of the Children and Young Persons Law of
Lagos State the proceedings of a Juvenile Court shall be held in
camera, In other words, no person other than the members and
officers of the Court amd the partics to the case, their lawyers and
other persons directly concerned in the case, shall except by leave
of the Court, be allowed to attend tliw Court session.

" Odofin & Anor v Oni (2001)5 NSCOR &7

::: Children and Young Persons Law Cap. 26 Laws of Lagos State [973,5.6
Ibid $s. 8(2) & 6(2)
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The question is, who is a juvenile? A juvenile may be a
child or a young person. A child is a person under the age of 14
years, while a young pérson is one who is between 14 and 17 years
of age.!V

A juvenile may be “found guilty” but the expression
“conviction” or “sentence” shall not be used. A child must not be
ordered to be imprisoned. For a young person, he cammot be
ordered to be imprisoned if he can be dealt with in any other
authorized way, for instance probation, fine, corporal punishment
or commuttal to an approved rgmand home. The Court may also
issue a corrective order committing him to the care of a relative or
other fit person. 148 :

Sharia Courts

Since the inception of the present civilian regime, many
States in Northern Nigeria have adopted the Islamic le}al code and
created Sharia Courts following the precedent set by the Zamfara
State Government. We shall however, examine only the Sharia
court system of the Zamfara State Government,

By the Sharia Courts (Administration of Justice and Certain
Consequential Changes) Law, 1999 which came into effect on 27
January 2000, the Zamfara State Government established the
following Sharia Courts: Sharia Court, Higher Sharia Court, Upper
Sharia Court. A Sharia Court shall be pro erly constituted if
presided over by a single Sharia Court Alkali."*® An Upper Sharia
Court sitting in its original jurisdiction shall be properly
constituted if presided over by a single Sharia Court Alkali, and
shall be properly constituted in its appellate jurisdiction if it is
presided over by at least two Sharia Court Alkalis to hear and
determine appeals from the judgments or orders of the Sharia

M Ibid 5.2

" hid s, 11

49 Sharia Courts (Administration of fustice and Certain Consequential
Changes) Law, 1999 of Zamfara State 5. 4(f)
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Courts.'® In other words, there shall bé at least two Sharia Court

" Alkalis to sit and détermine appeals from the lower Sharia Courts

and decisions shall be by concurrence of all the Alkalis. Where

- there is no concurrence of the Alkalis, an additional Upper Alkali

shall be appointed to.sit with them and the ma_]cmty decision shall

_ be the decision of the Court.

Shar,ia Courts have jurisdiction to hear and determine:-

(@)  Civil proceedings in Islamic law in which the existence or

extent of a legal right, power, duty, liability, privilege,
interest, obligation or claim (due to an individual or
individuals orthe State) is in issue; or :

. {b)  Criminal proceedings in Islamic law involving or relating

to any offence, pemalty, forfeiture, punishment or other

liability in respect of an offence committed by any person

or against the state, !>
The Sharia Cowurts are empowered to exercise jurisdiction and
power over all persons professing the Islamic faith; and any other
person who do not profess the Islamic faith but who voluntarily
consents to the exercise of the jurisdiction of Sharia Courts.'*2

The applicable laws and rules of procedure for the hearing
and detetmination of all civil and criminal proceedings before the
Sharia Courts shall be as prescribed under the Islamic law. For
purposes of the section, Islamic law comprises: the Holy Quran;
thé¢ Hadith and Sunnah of Prophet Muhammed (saw); Ijmah;
Qiyas; Masahalat Mursala; Istihsan; Al-urf. Mashabul-Sahabi:
Shar’n man Kablana.'*

Appeals shall lie from all the demsmns or orders of the
Sharia Courts in civil or criminal proceedings to the Upper Sharia
Courts within the same territorial jurisdiction sitting in its appellate

— L4

150 IEza‘S 4GS R
 dbid s. 5(7) (a) & (b)
Ib;d s. 5(ii)(a) & (b)s

Jbid 5. 7{1)(&)
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jurisdiction."* Appeals from the decisions of Upper Sharia Court
lie to the Sharia Court of Appeal.'* The Skaria Court of Appeal is
conferred with the jurisdiction to_hear aid determine all appeals
from the decisions or orders of an Upper Sharia Court sitting in its
original or appellate jurisdiction in all eivil or criminal
proceedings.'* e .

The adoption of the Sfaria”legal system by the Zamfara

State Government and, subsequently, many other States of
Northern. Nigeria provoked ‘jnstant denunciation from several
quarters in Nigeria and beyond. The constitutionality of the
exéreise was questioned. Coniroversy had dogged. the issue of
Sharia long before now. The former Northem Regional
Government had 4iade strenuous efforts to find a compromise
legal system ig the multi-religious and multi-ethnic society of
Northern Nigeria. In 1959 the whole structure of the legal and
court systems in the North were re-examined in order to allay the
fears of minotities who are not of Moslem faith and the Moslem

" Thajority vis-a-vis the Moslem law. This resulted in sending two

delegations to other Moslem countries, which had experienced

- similar type of problems. One delegation visited Libya and

Pakistan while the other visited Sudan.'”’ A commission was
equally set up to look into the fears of minorities and the means of

allaying these fears. On receipt of the reports of the delegations

and the eommission the Northern Regional Govermnment appointed
a panel of Jurists to consider : _

(@)  the system of law at present in force in the Northem

Region, that is English law as

" legislation, Moslem law and customary law, ‘,mid the

1% Ibid 5. 41(i)

' Ibid 5.42

"% Ibid . 43

137 Nwali, A.B. “constitutional Structure and Position of the Judiciary with
particular reference to the Sharia Court of Appeal” 1989 Judicial Lectures:
Continuing Education for the Judiciary (Lagos: M.LJ. Professional
Publishers Ltd, 1991) P.150 :

modified by Nigerian’
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organization of the courts and the judiciary enforcing the
systems, and

(b)  whether it is possible and how far it is desirable to avoid
conflict, which may exist between the present systems of
law; "and to make recommendations as to the means by
which this object may be accomplished and as to the re-
organization of the courts and the judiciary in so far as this
may be desirable”!®

The panel was composed of some eminent Nigerians and the

following foreigners: Abu Rammat, Chief Justice of the Sudan,

Mr. Justice Mohammed Sherrif, chairman of the Pakistan Law '

Commission, Professor J.N.D Anderson, a lawyer and authority in

Islamic Jaw. The panel made the following recommendations:
Northern Nigeria should have a uniform penal code law
and a criminal procedure code, thus displacing Moslem law
and other customary laws. The codes were to be drafted
with necessary caution and care as not to offend the basic
tenets of Islamic faw and at the same time must be of such
quality as to win imiversal acceptance among the adherents

of faiths other than Islam.

2, The personal and family law of each community was to be
retained and unaffected,

3. Contract cases would be governed by such law as the

parties thereto intended to govern the transaction.

4, Tort cases would be governed by the law applicable to the
parties,'*

The panel’s recommendations were implemented and
brought into effect from 1st October 1960. The Jjurisdiction of the -
Sharia Court of Appeal, which was consequently created, was
confined to matters of Islamic personal law, though the Court has
Jurisdiction in mattes other tharMoslem personal law where both

' rhid p, 151
' Ibid p. 152
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parties in. the court of ﬁmt instance stated in wntmg that they
- wanted the case decided according to Moslem law.'¢

The Sharia controversy reared up its head again at the
Counstituent Assembly constitutéd in 1977 to deliberate on the draft
1979 constitution. . The Constitution Drafting Committee had
proposed that “there shall be a Federal Sharia Court of Appeal
which shall be an intermediate Court of Appeal between the States’
Sharia Courts of Appeal and the Supreme Court of Nigeria.” After

heated debate it was agreed that there shall be no Federal Sharia

Coutt of Appeal. Whenever there was a Sharia case an appeal, the
Federal Court of Appeal (as it was then called) would be
constituted by three judges leamed in Islamic law. Furthermore,

each State that wants it should set up a Sharia Court of Appeal -

whose jurisdiction would be confined to guestions ‘of Islamic
personal law.'®
242 and 247 of the 1979 Constitution.

In 1986, Decree No. 26 of that year amended the 1979 |
Constitution by removing the word ‘personal’ wherever it occurred.
. after the word Islamic in the constitution. In the recent case of .

Maida v Modu ' it was held by the Court of Appeal that the
omission of the word ‘personal’ from the provision conferring

jurisdiction on the Sharia Court of Appeal does not enhance the -

court’s restricted. jurisdiction. It is also unphed in the Supreme .
Court decision in Usman v Kareem'® that though the word . ..
‘personal’ was omitted from the section of the 1979 Constitution

conferring jurisdiction on the Sharia Court of Appeal the

Jjurisdiction of the Court was still restricted to matters in respect of -

which the Court is eompeten't to decide under subsectlon (2) of

g 12 Sharia'Court of Appeal Law of Northern Nigeria, 1960 ,

161 Kukah, M.H, Religion, Politics, and Power in Northern Nigeria (Ibadan:
Spectrum Books Ltd, 1993) pp. 125-126.

62 2000)4 NWLR. (Pt 651) 99; See also Gambo v Tukuji (1997)10 NWLR (Pt ~
526) 591; Muninga v Muninga (1997) 11 NWLR (pt 527) 1

18 (1995)2 NWLR (5t 379) p. 537

' Effect was ‘given to these declslons in sections .
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seetlon 242 of the 1979 Constitution (as amended) Ogwuegbu,
" 1.8.C. said: ”

The cause of action in this appeal involves a gift and the

- donors are Moslems.  Section 242(2)(c) of the
constitution of the Federal Republic of Nigeria, 1979 as
amended by Decree No. 26 of 1986 vest the Sharia

- Court of Appeal with jurisdiction to exercise appellate

and supervisory jurisdiction in civil proceedings

involving questions of Istamic Law which the Court is

competent to decide in accordance with the prows1ons of
" subsection (2) of that section .

The wholesale adoption of the Islamic legal system and the
‘concomitant establishment -of Sharia Courts by. the Zamfara State
Government and spme other States in Northern Nigeria generated
heated controversy and tension in the country. The concem of this
work, however, is with the jurisdiction of the Sharia Courts. The
Attomney-General of Zamfara State -anchored his argnment in
favour of the constitutionality of the establishment of Sharia
Courts on sections 4, 6 and 38 of the 1999 constitution. Section
4(7)(a) of the constitution empowers a State House of Assembly to
make laws with respect to any matter not included in the exclusive
list, while section 6(4) empowers a State to establish courts to

- exercise jurisdiction on matters with respect to which the House of

Assembly have power to make law. In support of this contention,
Justice Mohammed Bello, former Chief Justice of Nigeria, said:

It is axiomatic, therefore that a state may establish a Sharia Court
of first instance. !¢

On the expansion of the jurisdiction of the Sharia Court of Appeal
by the Sharia Court Law of Zamfara State, 1999, a learned
commentator said: “Section 277 is not couched in an exhaustive

"‘ o, 8t 351-552

% “Sharia and the Constxtunon” Memorantum in the Sharia Issue: A working
paper for Dialogue by Committee of Concemed Citizens p.11
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term to greclude the expansion of the jurisdiction of the Sharia
6 : e

While it isgconceded that States have powers to creaté
courts and confer them with jurisdiction, the creation of such
courts cannot be in pursuance of the adoption of a’state religion,
which is expressly prohibited by the constitution. Secéndly, the » _
criminal jurisdiction of any court in Nigeria can only extend to
offences under a written law.'*” Though the Islamic religion cam b

a histortcal source of law, it cannot be a direct or formal of source

of law, with the possible exception of Iglamic personal law.
Furthermore, it has been held in a plethora of cases that the
jurisdiction of the Sharia Court of Appeal must in all cases savour .

of Islamic personal law.'®® Thus no law of a State can whittle down

or expand the jurisdiction of the Sharia Court of Appeal as
conferted by the constitution except, perhaps, as permitted by the
constitution itself. The Court of Appeal held in Ojisua v
Aiyebelehin'® that though a State. House of Assembly has ‘the
legislative power under section 6(4) of the .1979 constitution to
establish courts outside those provided for in section 6(5) and
confer them with jurisdiction, once an appeal lies from such court

to an appellate court created by the constitution, the appellate court
can-only entertain those matters which fall within the jurisdiction
conferred on it by the Constitution. On this score, section 42 of

the Sharia Court Law of Zamfara State appears.to be ,_
unconstitutional to the extent that it purports to confer appellate i’
criminal jurisdiction and jurisdiction in civil causes not connected i
with Islamic personal law on the Sharia Court of Appeal.

F IS

1% Yadudu, A.H. “Sharia Debate in Nigeria; A time for Reflection”, a

. memorandum in ibid p. 38 .

1678, 36(12) 1999 Constitution; Acko v Fagbemi (1963)1 All NLR 400

'® Matda v Modu (200014 NWLR (pt651)1 C.A; Gambo v Tukuyi (1997)10 -
NWLR (pt 526} 591; Munirga v Muninga (1997)1 1 NWLR (pt 527)1

162 (2001)11 NWLR (pt 723) p. 44 at 53 : _
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Federal Capital Territory Courts

These include the High Court of the Federal Capital
Terrifory; the Sharia Court of Appeal of the Federal Capital
Territory; the Customary Court of Appeal of the Federal Capital
Territory; Magistrate’s, Customary or Area Courts of the Federal
Capital Territory, These courts are in all respects sinfilar to their
State counterparts, '

The National Industrial Court :

. The National Industrial Court was first established under
the Trade Disputes Decree No. 7 of 197 6, now Trade Disputes Act
Cap 432 Laws of the Federation of Nigeria, 1990. In 1992, the

~ Trade Disputes Act was amended by the Trade Disputes

{Amendment) Decree (now Act) No. 47 of 1992. By virtue of this
amendment the National Industrial Court was conferred yith the
status of a supetior court of record. '™ However, just like under the
1979 constitution, the drafiers of the 1999 constitution advertenﬂy
or inadvertently failed to provide for the court in the: constitution.
Nevertheless the 1990 and 1992 Acts were saved by section 315 of

.the 1999 constitution which saved all existing laws provided that

such laws are not inconsistent with the provisions of the
constitution. By section 316 of the constitution any court office
that has been established before the commencement of the 1999
constitution shall continue to exist as if it were created by the 1999

‘constitution. -

In 2006 the National Assembly passed the National

Industrial Court Act, By seotion 1(2)(a) and (b) of the Act the

Court shall consist of the President of the Court and not less thax
twelve judges.

Section 1(3)(a) of the Act provides that the court shall be a
superior court of record. This provisions i, however, inconsistent
with section 6(3) of the 1999 constitution which provides that only
the courts listed in section 6( 5)(a)-(i) of the constitution shall be

" 17 See section 19(2) of tifé Decree
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supetior courts of record. Since the National Industrial Court-was
not among’ the courts listed in that subsection, it cannot be a
superior court of record.

The jurisdiction of the court is conferred by sectlonl'_
7(1)X2)~(v). By section 7(1) the jurisdiction of. the . court is

exclusive. It is however submitted that this provision is
unconstitutional.

Under section 272 of the 1999 constitution the State ngh Court is
a court of general jurisdiction; The jurisdiction conferred on the
State High Court cannot be whittled down by any law except by
specific provisions of the constitution. The phrase “subject to the
provisions of this constitution” used in section 272(1) of the
constitution implies that the jurisdiction of the High Coutt can only
be limited by the provisions of the constitution. Some of the

provisions of “the 1999 constitution ‘which grant exclusive’
jurisdiction to other courts on some matters and thereby limit the

Jurlsdlctlon of the High Court of States have been mentioned above
in our discussion on state high courts. In Western Steel Wovks Ltd
& Anor v Iron and Steel Workers Union of Nigeria & Anor'™ the

Supreme Court held per Coker, I.S.C. that no Act of the National -

Assembly including the Trade Disputes Act, 1973, can éut down or

oust the jurisdiction conferred on State High Courts by section

236(1) of the 1979 constitution. In the recent case of 4.G. Oyo

State v NLC'"? the Court of Appeal held that the combined effect-

of section 2 of the Trade Disputes (Amendment) Act No .47 of
1992, and section 20 of the Trade Disputes Act, Cap 432 Laws of
the Federation is that the jurisdiction: of the regular courts in
entertaining trade dispute matters was removed and vested
exclusively on the National Industrial Court which can be
interpreted to mean that the High Court of a State canpot exercise
jurisdiction in trade disputes matters. Accordingly, the court held
those sections unconstitutional for being in conflict with the

-

1 (1987) 1 NWLR (pt 49) 284
72 (2003)8 NWLR (pt.821)1
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provisions of section 272 of the 1999 Constiation. § peaking for’

the Court of Appeal, Adekoye JCA said:

: The curtailment of jurisdiction of = on Court
established the conflict between the Trade Miemu 5 Act | ”

* etion 272 of the 1999 Constitution — w'.ereas

Y00 Conctitution is the only lawful
and constitutional curtanment on i -s: w0 noof a
Qrate High Court (sic). The provision of sectivn, 1(3} is
caregorncar on the fact that any law that confl ts w1th

* the constitution is mll and void,'”

Sectioh 7(1) of the National Industrial Court Act further provides

that the court has jurisdiction in respect of matters:

(@) relating to — '

(1) labour, including trade unions and industrial relations; and
(i}  environment and conditions of work, heaith, safety and
welfare of labour, and matters incidental thereto; and
W relating to the grant of any order to restrain any person or -
body from taking part in any strike, lock-out or any
industrial action, or any conduct in contemplation or in

furtherance of a strike, lock-out or any industrial action;

(¢)  relating to the determination of any questlon as to the
interpretation of~

(i) any collective agreement,

(i)  any award made by an arbitral tribunal in respect of a
labour dispute or an organizational dispute,

(i) the terms of settlement of any labour dispute,
organizational dispute ~~ may be recorded in any
memorandum of settlem ont, :

(iv)  any trade union constitution, and

(v)  any award of judgment of the Court.

The National Assembly is empowered to confer such
additional jurisdiction on the Court in respect of snch other ~auses

" At p.32. See also Kalango v Dokubo (2003)15 WRN 32,



296 Modern Nigerian Legal System

"

or matters incidental, supplementary or related to those set out in
section 7(2) above. '™ :

Section 7(3) provides as follows:

“Notwithstanding anything to the contrary in this Act or any other
enactment or law, the National Assembly may by an Act prescribe

e T that any matter under subsection (1)(@) of this section may go

‘ through the process of conciliation or arbitration before such
» _ matter is heard by_'thé Court”,

- An appeal shall lie from the decisions of an arbitral tribunal to the

v .,y Court as of right in matters. of disputes specified in section

é{, L ' : 7(1‘)(3_).175

__ Section 9(1) and (2) of the Act which provides for appeals
~+ .. from fhe decisions of the court is inelegantly drafted, The section
 provides:

9(1) Subject to the provisions of the constitution of the
. tFederal Republic of Nigeria 1999 and subsection (2) of
" this section, no appeal shall lie from the decisions of the
court to the Court of Appeal or any other court except as
may be prescribed by this Act or any other Act of the
. National Assembly
(2) An appeal from the decision of the court shall lie
-only as of right to the Court of Appeal only on questions
of fundamental rights as contained in chapter IV of the
P constitution of the Federal Republic of Nigeria 1999,
. } »~ ‘The meaning of the above provision is far from clear. Does
it ‘mean that there is no appeal from the decisions of the court
\except on questions of fundamental right? Or does the provision
ngan.that unless on questions of fundamental rights, appeals shall
li€ to the Court of Appeal from the decisions of the National Court
with leave? This latter proposition is the better view. In any case,

7 section 7(2)
175 section 7(4)

.
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one finds it difficult to appreciate how appeals shall lie from the

decisions of the Court to the Court of Appeal on questions of

fundamental right since the court has no jurisdiction to enforce
fundamental rights. . : : :

' By section 2(1) of the Act the Court has jurisdiction

throughout the federation. Section 53 of the Act repealed Part II of

the Trade Disputes Act Cap 432 Laws of the Federation 1990.

Election Tribunals

Election tribunals are judicial tribunals. They share much of the
attributes of courts. Section 285 of the Constitution which provides
for election tribunals provides as follows.

285-(1) There shall be esfablished for the Federation one or
more election tribunals to be known as the National Assembly
Election Tribunals which shall, to the exclusion of any court or
tribunal, have original jurisdiction to hear and determine petitions
as to whether- A _ -
(a) any person has been validly elected as a member of the

National Assembly;

(b)  the term of office of any person under this Constitution has
ceased;

()  the seat of a member of the Senate or a member of the
House of Representatives has become vacant; and .

(d)  a question or petition brought before the election tribunal
has been property or improperly brought.

(2)  There shall be established in each state of the Federation
one or more election fribunals to be known as the
Governorship and Legislative Houses Election Tribunals
which shall, to the exclusion of any coutt or tribunal, have
original jurisdiction to hear and determine petitions as to
whether any person has been validly elected to the office of
Governor or Deputy governor or as a member of any
legislative house. '

&
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(3}  The. comppﬁitioﬁ of the National Assembly Election
Tribunals, Governorship and Legislative Houses Election
Tribunals shall be as set out in the Sixth Schedule to this
Constitution. )

(4)  The quorum of an election tribunal established under this
section shall be the Chairman and two other members.

The composition of election tribunals is provided for in the
Sixth Schedule to the constitution as follows.
A-National Assembly Election Tribunals

(1) (1) A National Assembly Election Tribunal shall consist of .

a Chairman and four other members

(2)  The Chairman shall be a judge of High Court and the four

other members shall be appointed from among judges of a
+ High Court, Kadis of a Sharia Court of appeal, Judges of a

Customary Tourt of Appeal or other members of the

Judiciary not below the rank of a Chief Magistrate.

(3) ©  The Chairman and other members shall be appointed by the
President of the Court of Court of Appeal in consultation
with the Chief Judge of the state, the Grand Kadi of the
Sharia Court of Appeal of the State or the President of the
Customary Couit of Appeal of the State, as the case may
be. '

B-  Governorship and Legislative Houses Election Tribunal

2,- (1) A Govemorship and Legislative Houses Election
Tribunal shall consist of a Chairman and four other
members, _

(2)  The Chairman shall be a judge of a High Court and the four
other members shall be appointed from among Judges of a
High Court, Kadis of a Sharia Court of Appeal, Judges of a
Customary Court of Appeal or membets of the Judiciary
not below the rank of a Chief Magistrate.

(1) - The Chairman and other members shall be appointed by the

~President of the Court of Appeal in consultation with the Chief .

Judge of the State, the Grand Kadi of the Sharia Court of Appeal of
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the State or the President of the Customary Court of Appeal of the
State, as the case may be. ‘ .

In Atiku Abubakar v A.G. Federation'™ the Supreme Court
held that by virtue of section 239(1)(b)&(c) of the 1999
Constitution, original jurisdiction is conferred on the Court of

Appeal to hear and determine any question as to whether:
(a) the term of office of the President or Vice President has
ceased; or (b) the office of President or Vice President has
become vacant.

w A . .
Savings Clause in Respect of Courts Established Before the
1999 Constitution -

Section 316(1) 'of the 1999 constitution contains a sayjngs
clause in respect of courts established before the coming into effect
of the constitution. The section provides as follows. -
316,(1)Any office, coutt of law or authority which immediately -
before the date when this section comes into force was established °
and chatged with any function by virtue of any other constitution
or law shall be deemed to have béen duly established and shall
continue to be charged with'such function until other provisions
are made, as if the office, court of law or authority was established
and charged with the function by virtie of this constitution or in
accordance with the provisions of 2 law made thereunder.

TRIBUNALS _

The word “tribunal® means a body of persons with power to
determinr 1ssues of law and fact affecting people’s” rights and
o 'n this sense of the word, it will include courts. By
sveuon . o7 the 1999 constitution, the determination of a person’s

© civil rights and obligations or trial of ‘a person for a criminal

offence may be by a court or tribunal.'”” Such court or tribunal
must, however, be established by law and constituted in such a

76 (2007) 6 NWLR (pt 1031) 626
""" Subsection, (1) & (4) T
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. manner as to guarantee its independence and impartiality. A
tribunal which is established by law in this fashion exercises
judicial powers. In LP.D.C v Fawehinmi'™ it was held that the
"Legal Practitioner’s Displinary Committee is a tribunal within the
meaning of section 33(1) of the 1979 constitution.

Majority of tribunals are, however, not judicial tribunals,

but administrative or domestic tribunals, which may act judicially
but éannot exercise judicial power. The Supreme Court held in
. LP.D.C v Fawehinmi '7 that the test necessary for determining
. whether a body has judicial powers are; whether it has before it a
lis inter partes; whether the decision of the statutory body is
binding; and whether the decision is conclusive and final.
‘According to the Court, there is a clear distinction between the
exercise of judicial power and of administrative power. The
characteristics of bindingness, finality and lis infer parfes are
clearly absent in the exercise of administrative powers.

Distinction Between Tribunals and Courts.

There are certain attributes of courts, which are absent in
administrative tribunals. Courts are known for their independence
and the impartiality of judges, which ensure that proceedings
would ‘be free from bias -and extraneous considerations. The
openness of the proceedings and decisions of courts ensure that
they would as far as possible be fair to the parties. In fact while
section 36(3) of the 1999 constitution stipulates that the
proceedings of courts determining civil rights and obligations
should be in public that is not so of administrative tribunals
constituted under section 36(2). Courts also adhere to rules of
evidence and procedure that makes for counsistency of decisions
and exclusion f human elements from their proceedings. This is
not so of administrative tribunals. Lastly, courts are bound by the
rules of precedent that guarantees consistency of decisions.

178 (1985)2 NWLR (pt 7) 300 a
¥ Ihid

-
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Administrative tribunals are not bound to follow the rles of
precedent. _

_ The quéstion may be, in spite ofgthe obvious short comings
of tribunals, why are they still being established. The following
are proffered as reasons for the continued use of tribunals.

Expertise of Tribunals

Tribunals are normally composed of experts in the relevant fields
for issues in dispute may not be primarily legal. The factual aspects
of the dispute may so outweigh the legal aspect that all ‘issues
hinge on it. The use of tribunals may, for instance, enable
engineering questions to be determined by engineers, medical
questions to be determined by medical doctors ete.

Speed : ‘
Proteedings of tribunals are relatively faster. Delays in the
legal process have become the order of the day. There is an age-
long dictum that justice delayed is justice denied. Tribunals are
free from the formalities, procedural hitches, and consequent
protracted trials, which has become a feature of Nigerian courts.
The situation will be compounded if there are no tribunals to
determine the numerous cases arising from welfare schemes.

Cheapness

Tribunal proceedings are cheap and inexpensive as opposed
to the very expensive cost of going to court, which normally keep
many low:income earners out of court even when they have
genuine grievances.

Informality

Tribunals are often cbmposcd of laymen ﬁrho adopt

informal précedure and wusually appear more friendly and
approachable,
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dlexibility
Because tribunals are nou bound by strict rules of evidence
or procedure or precedent their proceeding are flexible. They can

-easily adapt the faw to changing social and economic order.

Hestility of Courts to Government Programmes
In some countries, it is believed that most judges are
conservative and savour of the capitalist ideology. In the

circumstance they apply the law to fiustrate social welfare
schemes.

Dangers of Conferring Criminal Jurisdiction on Tribunals

Tribunals in the field of criminal prosecutions are generally
disliked, because of their tendency to be inquisitorial and not
adversarial in their approach to cases.

Members of tribunal may also not follow the time-
honoured rules of evidence and procedure, which er. )
to the accused. Furthermore, tribunals may act arbitrarily because
they are not bound-by the rules of stare decisis. The position is
worse where such a tribunal is a military one. Military tribunals are
usuaily composed of only or mainly soldiers with no knowledge of
law and no regard for human rights or due process of law. The
mere sight of soldiers is enough to scar and intimidate an accused
and his witnesses, and in the ensuing nervousness, they tend to
incriminate themselves. Moreover, the decisions of most military
tribunals are above judicial review and not open to appeal.

Judicial Personnel: Appointment and Tenure :

" An independent and impartial judiciary is an indispensable
requisite of a free society under the rule of law. Independence of
the judiciary means far more than immunity from executive or
legislative interference. It means that judges are free to bring their
own sense of value to bear in interpreting a law and do not simply
reflect the values of government. It also means that judges should
not be influenced in their decision by other motives other than the
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= -motive of justice. The factors that influence the independence of
the judiciary include: the mode of appointment of judges; secirity
“of tenure; remuneration -and working conditions of judicial
‘officers; retirement benefits and pension rights of judges; control -

of funds and staff by the judiciary.

i
Appointment of Judges : o

The mode of appointment of judges has serious implication
for the independence of the judiciary. The mode of appointment of
judges should be such as to insulate the choice of candidates from
political motives'* : ' _

Under the 1999 constitution, the Chief Justice of Nigeria
and other Fedetal judicial officers are appointable by the President
on the recommendation of the National Judicial Council subject to
confirmation by the Senate in the cases of Chief Justice of Nigetia,
President of the Court of Appeal, and Chief Judge of the Federal
High Court. In respect of State judicial officers, section 271(2) of
the 1999 constitution provides that the appointment of a person to

" the office of Chief Judge or a Judge of a High Court-of a State

shall be made by the Governor of the State on the recommendation-

" of ‘the National Judicial Council. However the State Judicial

Service Commission created by section 197(1) of the constitution
is empowered to advise the National Judicial council on suitable
persons for nomination to the office of Chief Judge and Judges of
the High Court of a State. Confirmation by the State House of
Assembly is required in the case of Chief Judge of a State. .

Generally, the State Judiciary —Service Commission:

- appoints Magistrates and other judicial officers outside thoss -
" mentioned above, -

—

180 Quoted by Ademola, A. “Independence of the Judiciary: Problems and
prospects in Nigeria” Sir Louis Mbanefo memorial lectures No 4 1987
(Enugu; University of Nigeria, Enugu Campus) p.2
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Tenure of judicial officers

The security of tenure of judges is one of the most
important safeguards of the rule of law. A judge who is removable
at the whim of the executive cannot discharge his functions
without fear or favour. A judge should be removable only for
inability to discharge the functions of his office or for
misbehaviour. Under the 1999 constitution, the chief Justice of
Nigeria, President of the Court of Appeal, Chief judge of the
Fedoral High, President of the Customary Court of Appeal and
Presndent of the Sharia Court of Appeal are removable by the
President acting on an address supported by two thirds majority of
the Senate.'® The Chief Judge of a State, Grandi Khadi of a Sharia
Court of Appcal or President of a Customary Court of Appeal of a
State,, are removable by the Govemor acting on an address
supporled by two-thirds majority of the House of Assembly of the
state. 8 Other judicial officess are removable by the President or
Govemor (as the case may be). on the recommendatlon of the
National Judicial Council.

The removability of I11,\di<:ial officers at the instance of the
Ieg:slature is prone to abuse.'®

_ Magistrates and Judges of Customary or Area Courts are

removable at the instance of the state, Judicial Service
Commission.'™! | | '

Aqministrative Personnel of the J udiciary

Members of staff- of the judiciary are. nelther staff of the
Ministry of Justice nor civil servants, The ]Udl(.‘-l&l’y is an
independent arm of the government. The Chief Judge is the head
of a State jlldlclal'y Directly below the Chief Judge is the Chief
Registrar who is the accounting officer and is responsible to the

g 202(1) (a) i) 1999 Constitution
152 s 292(1) (2) (i) thid

8 See for instance the case of Kalu Anya v 4.G. Borno suit No. FCNKJMU&Z
" Part 11 3" schedule to the 1999 constitution s, 6 @)
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Chicf Judge for the day to day running of the judiciary. He is
assisted by the Deputy Chief Registrar. The judiciary is for
administrative purposes divided into divisions or departments such
as finance and supply, probate, personnel management, library,
litigation, courts, planning and research and statistics. The heads
of the various divisions are responsible to the Chief Registrar. The
appointment and discipline of the senior administrative staff of the
judiciary is exercised by the State Judicial Service Commission.
The employment and discipline of staff on levels 01-06 are usually
delegated to the Chief Registrar, though he usuaily consults the
Chief Judge in carrying out the exercise.

Court clerks are responsible for organizing the business of
the court and they draw up cause lists and sometimes act as
inkerpreters during court procecdings.

Bailiffs are court messengers who are cmpowered to serve
and execute court processes and depose to affidavits in proof of the
service effected, "
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' CHAPTER 9

INTERNAL CONFLICT OF LAWS

Intérmial conflict of laws arises where the laws within''a
" Sovereign state are in conflict with one another.! The sources of
- - Nigerian law include English law and customary law. Conflict may

artse between English law and customary law as to which of the

two should apply to a given situation. Another dimension to the
matter is that there is no wniform customary law applicable
throughout the whole country. Customary law differs from area to
area. There may even be divercence in the customs of people of a
given tribe or in the customs of the people of a given state. The
question of which particular custom to apply to a given situation,
therefore, usually arises. ror the moment we are concerned with
conflict between English law and customary law.
~

Conflict Between Engli'sh Law and Customary Law

Local statutes provide for the application of English law
and customary law without stating expressly that one is to apply
subject to the other., The question of which of the two o apply in
any given circumstance often arises. Such a question may arise in

cases lgetwggn a Nigerian and a foreigner or in cases between two
Nigerians. -

Cases Between a Nigerian and a Foreigner
The starting point is o determine who is a Nigerian. and
who is a foreigner for purposes of internal conflict ‘of laws.
Different enabling statutes adopted almost different terminologies
in reference to a Nigerian and a foreigner for purposes of internal

! Tobi, Niki Sources of N;'gerfan Law (Lagos: MIJ Professional Publishers
Lid, 1996) p. 153 - : :
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conflict of laws. Thus the High Court Law of the former Eastern
Nigerian’ talks of ‘persons of Nigerian descent’ and ‘persons who
are not of Nigerian descent.” Both the Lagos State High Court
Law’ and the High Court Law of.the-former Northern Nigeria® talk
of ‘natives’ and ‘non-natives.” The High Court Law® of the former
Western Nigeria used the term ‘Nigerians’ and ‘Non-Nigerians.” I
is not only the terminologies used by the various High Court Laws
that differ; the scope of persons that comes within each term also
differs. The repealed section 3 of the Interpretation Act® defined
the word ‘native” ag follows:. i :
¥ “Native” includes 2 native of Nigeria and a mative
- foreigner. “Native of Nigeria” means any person whose
 parenis were members of any 1ribe or tribes indigenous
to Nigeria and thé descendants of such- persuns; and
includes any person, wne of whose parents was 2
member of such tribe. * ' .
“Native foreigner” means any person (not being a
. . mafive of Nigeria) whose parents ‘were members of a
"« tribe or tribes indigenous to some part of Africa and the
- -descendants -of such persons; and includes any person
ane of whose parents was a member of sach a tribe: =~ _
' However, the Interpretation Act of 1964 and the Interpretation Law
of Lagos Stafe "1973 repealed that section. Professor Obilade
contends that the absence of thé term in the Interpretation Act,
1964 and the Interpretation Law of Lagos State, 1973 was an

- oversight on the part-of the draftsman; consequently the learned .

author suggested that. the definition contained in the repealed
section is intended to be adopted by the legislature.”

28,20 '

* 8. 27(2) of ttie High Couri of Lagos Act

:s. 34(2) of the High Court Law of Northern Nigerian. -
S. 122) -

S Cap 89, Laws of the Federation and Lagos, 1958

? Obilade, A The Nigerian Legal System (London: Sweet & Maiwell, 1979)
P.149 o .
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The erudite Justice Niki Tobi expressed a contiary apinion.
He said: “It is an established canon of statutory interpretation: that
once a law is repealed, it has no more life. Such a law is dead,
completely dead, and moribund. It is as good as not enacted at all.
The only difference is that all acts which were doiic commenced,
prosecuted or concluded while it was in existenc., will survive it,
unless the legislature says 0therw1se. The Supreme Court stated
this position in Abaye v Ofifi} What the courts can do-in the
circumstance is to fall back on the case law and not to construe the
provisions of a repealed law or statute’

Northern Nigeria whose High Court Law similarly adoptod '

the term “native” and “non-native” rely on the meamng of native
as contained in section 3 of the Interpretatmn Act.'” Thus for
pUIpoSCS of internal conflict of law, the term “native” within the
meaning of the Lagos and Northern Nigeria High Court Laws
inclvdes Nigerians and Africans,

Neither the expression “persons of Nigerian descent™ nor
the word “Nigerian” is defined in the ngh Court Laws of Eastern
Nigeria or Western Nigeria respectively.!' But'in the Customary
Courts Law of Western Nigeria, “Nigerian” is defined as;

A person whose parents were members of any tribe or

tribes indigenous to Nigeria and the descendants of such-

persons and includes any person one of whose parents

was 4 member of such a tribe,

It would appear that the expression “persons of Nigerian descent”
would bear the same meaning. In the circumstance, the class of
persons whose transactions are to be controlled by customary law
are in Lagos and the Northern states wider than in other parts of
Nigeria, '

(1986 1 NWLR (pt 15) 134

® Tobi, Niki Sources of Nigerian Law (Lagos: MIJ Professional Publishers
Lud, 1996) 155,

0 Cap 89 1958, :

" Cap 61 Laws of Eastemn N:gena 1963

* Internal Confliet of Laws _ 309

* The constitutional provision for citizenship appears 1o have
settled the question of who is 2 Nigerian. The constitution provides
for- citizenship by birth, - registration and naturalization. On
citizenship by blrth sectwn 25(1) of the 1999 consntutmn provides
as follows. :

“8.25(1) - The followmg persons are c:tlzens of Nigeria by
blrth namely - -

v (a) every person bom in ngena before the date of

- independence either of whose parents or any of whose
grandparents ' belongs or belonged to a community
mdlgcnous to Nigeria: -

Provnded that a person shall not becdmie a citizen of Nigeria by
virtue “of this-section' if reither of  his parents nor any of his
grandparents was bom in Nigeria;

" (b) ‘every person born in Nigeria after. the date of
independence éittier of whosé parents or any of whose
grandparents is a citizen of Nigeria; and

(c) every person o outSJde“ngena either of whose
" parents is a citizen of Nigeria.’
A'person who is a Nigerian ¢itizen within the meaning of chapter
m of‘the 1999 constitution cannot be declared a non-Nigerian by
any ordindry law. Similarly, an ordinary law -that extends the
scope of persons to be regarded as N:genans will be ultra vires thie
constltutlon ' E

" Having ‘answered the question, who is a Nigerian for
purposes of internal conflict of laivs, one now proceeds to consider
the applicable law in cases between Nigerians and non-Nigerians.

‘Section' 20 of the ngh Court Law of Eastem Nigeria

provides:
2. Such local customs shzil be deemed applicable in any
~ civil causé’ or matter betwecn persons of Nigerian
descent and persons who are not of Nigerian descent

- wher it may appear to the court that. substantial

injustice would be done to ettlier party by a stri¢t

il

-




" 310 * . Modern Nigerian Legal System

adherence to the rules of any law or laws other than

- local custom.
3.  No party shall be entitled to claim the benefit of any
" .. local custom if it shall appear either from express
" contract or from the nature of ‘the transaction out of
, which any cause or matter may have arisen that such
" patty agreed or must be taken to have agreed that his

obligation in connection with any such transaction .
. should be reguiated by some law or laws other than

local custom or that such transaction is one which is

unknown to local custom.
The ngh Court Laws of other parts of Nigeria have 1dentlca1
provisions.” The import of this provision is that prima-facie cases
between a Nigerian and non-Nigerian are to be decidedl according
to English law not custornary law. In Koney v Union Trading
Company Ltd" the plaintiff, an educated African carpenter sued
the defendant, an European Company, for breach of contract of
employment. The defendant company relied on the Bnglish statute

' of litnitation, a statute of general application, while the plaintiff .
relying solely on the fact that he was an African argued that -

Enghsh law shouid not govern the case. It was held that English
~law was o govern the case, since the plamtl.ff was a native and the
defendant a non-native.
“Howeyer, where iHe appllcatmn of Enghsh law 1:1 cases
between natives and non-natives will lead to substantial m_]ust:ce,

then” cusfomary law should apply. " Iﬂ Nelso:; ¥ Malson S, it was _“-;_
held that cnsiomary law would apply if'the zi‘pphcatlon of Engllsh"'_"“-’" B

p&uy to the . :
transaction. Smularly, in djayi v. White" , it was heid that it would"

law will result in substantial . 1n1ustlce to : either,

2 8. 26 (2) & (3) High Court Law of Lagos State 1973; 8,34 (2)&(3) High
Court Law, Northern Nigerian Laws, 1963 Cap. 52); High Court Law
+(W.R.N. Laws 1959, Cap 44) S. 12

3 (1934)2 W.A.CA 178

4 (1959) NRNLR 39

¥ (1946) 18 NLR 41

" ocour in any event. Consequently, in such a case there is no point

. On the contrary, Niki Tobi’s opinion is that in such situation, the

Internal Conflict of Laws . o 311
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be most inequitabie to hold*that the succession to the property
should be regulated in accordance with the principles of English
law and furthermore, that substantial injustice would be done to the.
plaintiffs by a strict adherence to such law and that in the absencé |

" “of a mutual agreement for partition, the property should be sold

and the ‘proceeds paid into court and a scheme of distribution
drawn up. This case involved two natives. Niki Tobi has criticized -

the decision in this case on the ground that the substantial injustice
- rule. does not- apply to cases between two Nigerians.'®

He is
correct, The relevant provisions of the High Court Laws of various
states in Nigeria are clear and unambiguous that the substantial
injustice Tule applies only in cases between Nigerians and Non-
Nigerians.

What of a situation where both English law and the mie of :
customary will cause substantial injustice? Park suggests that
“where both systems would produce an equally unjust result, it
cannot be said that English law causes the injustice, for it ‘would

in departing from the general rule that English law should apply. 20 A

courts should consider which of the rules would cause graver
injustice in their application to the parties. The courts have to
weigh justice on a scale and see where the pendulum tilts. Inthe .
course of this exercise, the courts have to Jettlson the particular
system of law that will cause graver injustice.'® One i s in sympathy
with the opinion of Niki Tobi.

The courts should always bear in mind that the substantlal
inustice rule is intended to protect the native. Thus recourse to the
rule can only be made when the application of any other law will
occasmn substantial injustice to a native. :

16 Tobt op. cit. p. 162 ' i
Parkop citp. 112 '
Tobl op. cit p. 163, )
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o It must be noted that on matters of personal law, a non-
natwagannot voluntarily submit to customary law. In Savage v
Mefoy ” the Defendant (Mcfoy) was a descendant of a freed slave

* and was born in Freetown Sierra Leone. At the time “native”™ was

defined as a native of “the said colony or protectorate” and
consequently he was not a native,”® He eventually settled in Lagos
and married the plaintiff, Savage, purportedly according to native

law and custom. After his death this action about the inheritance

of his ‘property arose between the plaintiff and Mcfoy’s brothers

-and sisters. The vital question was whether the marriage was valid
- or not. Osbomme C.J held that although the requisite customary

~and his ordinary relations would be governed by English law not '

*

formalities had been complied with the purported marriage
nevertheless could not stand since Mcfoy did not have the capacity
to enter into it. The mere fact that Mcfoy made Lagos his domicile
or repudiated the Christian way of life would not necessarily make
him subject to, or to be given the benefit of, native law and custom,

native law,
Cases Between Nigerians

Generally, cases between Nigerians are o be governed by
customary law, In Labinjo v Abalke® the defendant, an infant
sought to rely on the Infant Relief Act 1874, a statute of general
application, to defeat the claim for certain trade debts made.against
her on the ground of unenforceability of the debt against an infant.
Both the trial court and the Divisional court assumed that the Act
appdlied, but this was reversed on appeal to the Full Court, which
said: '

The general rule is that, if there is a native Jaw and

custom applicable to the matter in confroversy, and if

such law and custom is not repugnant to natural Justice,

B

? (1909) Ren 504

w0 'il;he;ntgrpretation Act which gives a wider definition had ot been énacted
Y then.

21 (1924)5 N.L.R. 33
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equity and good conscience:or incompatible with any

local ordinance, and if it shall not appear that it was
intended by the parties that their obligations under the ., -,
transaction should be regulated by English law, the &
matter in controversy shall be determined in accordance

with such native law and custom. L
There are two exceptions to the general rule that customary

law shall govern cases between Nigerians. In the first place, where ¢ . .

patties who are ordinarily subject to customary law agree that
English law should apply to their transaction, then English law
should govern the transaction.  Secondly, where the nature of the
transaction is unknown to customary law, English law will apply:

Agreement to be Governed by English Law

Parties to a transaction who are Nigerians can agree that
English Law should apply to the transaction. This agreement may
be express or implied. In Okolie v Ibo® two Ibos resident in Jos
were engaged in a dispute involving the supply of pefrol. The®
respondent had brought an action against the appellant in the Court .
of the Senior Alkali and got judgment against which the appellant
appealed. It was held that the race of the parties, their respective
occupations, the nature of the transaction between themn, and the
commodity involved, are such that they intended their relations to
be regulated by the principles of English law. Similarly, in Green
v Owo™ the plaintiff brought an action claiming possession of a
piece of land. He had bought the land at a public ‘auiction’ and
having intended that the purchase be governed by English law he
had obtained in relation to the purchase documents of title couched .
in English law form. But the defendant who had openly occupied
the land for 20 years without any interruption or challenge from
any one contended that the Real Property Limitation Act 1833 an.
English statute, applied to the action.” On the other hand, the"

2 (1958) N.R.N.L.R. 89
s (1936) 13 N.LR. 43
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plaintiff argued that English law could not apply, as there was no
agreement between him and the defendant to be bound by that law.
Rejecting this argument the Court held that his rights in relation to
the property should be govemed by English law and - that

notwithstanding the fact that agreement was not entered into with-

the defendant, the plaintiff remained bound by English law. The
court also discovered an intention to be bound by English law from
the nature of the transaction in the case of Griffin v Talabi 2 Here
a native took from Chief Olato in connection with a sale of land a
document couched in English law form. It was a receipt, which
contained the following sentence “We shall be ready to convey
unto the said purchaser the land aforesaid at any time that we may
be called upon to do so and that without delay”, Verity, C.J said:
“It is impossible for us to brush aside the terms of these two

- documents. They clearly evidence a transaction the nature of

which is unknown to native law and custom.”* It may be pertinent
to point out that reduction of the terms of transaction into writing
does not necessarily import an intention to subject the transaction
to English law. In Rotibi v Savage, Waddington, J. clarified that
the existence of written documents does not necessarily preclude
the operation of customary law, especially where the document

merely serves to evidence a money fransaction.

Transaction Unknown To Customary Law

In cases between Nigerians, if the fransaction is vnknown
to customary law, then English law wiil govern it. Some of the
cases discussed above on agreement to be bound by English law,
apply here. For instance, in the case of Okolic v Ibo 2 the subject
matter of the transaction, petrol, is unknown to customary law, and
this could have been 2 sufficient ground to hold that Englisl'; law

24 (1948) 12 W.A.C.A.37]
% at pp 372 and 373,

% (1944) 17 N.L.R.77

#7 (1958) NRNLR 89
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should apply to the transaction. In Salau v Aderibighe-*® the court
held that hire-purchase agreement’ transaction is unknown to
customary law. Similarly, in Apatira v 'Akanke % a will .was
drawn up in English form, but there was a technical flaw, which
would make it invalid under the Wills Act. It was contended that
since the deceased was a Moslem the will*should be admitted to
probate under Islamic law. It was held that the testator had clearly
intended his will to take effect under English law, and therefore it
was by the standard of that law that it should be’judged.
Natural Justice, Equity And Good Conscience Rule 4
Section 21(2) of the Native Courts law No. 6 of 1956 of
Northem Nigeria provides that if in the opinion of the court none
of the paragraphs of the subsection is applicable to any particular

. atter in controversy, ihe court shall be govemed by the pﬁncilr{les
of natural justice, equity and good consciencé. Similarly, section -

34(4) of the High Court Law of the former Northern Nigeria
provides as follows: . . -
In cases where no express rule is applicable to any
matter in controversy, the court shall be governed by
- the principles of natural justice, equity and good
conscience. ’ : -
The question is whether these provisions empower the judges fo,
where there are no express rules, decide matters based on their
intuitive sense of right and wrong. The answer appears to be in the
negative. Dealing with the latter provision, Park maintained that
the principle of justice, equity and good conscience will be

. relevant only to the questions of whether English law or customary

law should apply. It was not imtended to give the courts the
absolute discretion to impose, in any case whatever solution they
thought fit.* . -

% (1963) W.N.L.R. 80
% (1944) 17 N.L.R. 149
% Part gp. Git p. 100.
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_ Conflicts Between Different Systems Of Customary Law

- Although Nigeria is one single nation the presence of

"different and diverse ethno-cultural groupings and consequently

multifarious rules of customary law, makes the presence of conflict
of Iaws. problems in evitable.”! Problems of internal conflict of
laws arise in Nigeria whenever there is a clash between two or

* three different systems. of ‘customary law and the court is faced

}uith _thg_ task of determining and choosing which of them to apply
imthé case before it. Where the court is faced with conflict of law
problem much depends on the peculiar facts and circumstances of

- cach case, and the statutory provision in the various states.

While some writers have considered separately different
parts of the couniries and their applicable laws on conflict between
different systems of customary law,” it is intended here to
consider the matter subject by subject and highlight the areas of

uniformity and ‘differences in the laws of the various parts of the
country.

-

* 11 .
« Succession Matters.

- Generally speaking theslaw is that in succession cdses the

' appropriate_law is the personal law of the deceased.” In Tapa v

Kul * a Nupe Moslem of Bida origin died infgstate leaving a
house in Lagos. It was held that the personal law of the deceased
was the Moslem law prevailing among the Nupe tribe and not the
law of Lagos where the real estate was situated and that jt should
apply to the distribution of his estate. Similarly, in the Ghanaian

*! Per Oputa JSC in Olows and 3 Or v Olowu and dnor (198
13)372 8.C, L or (1985) 3 NWLR (Pt

¥ see for instance, Obilade Op. cit,pp.157-165; Park Op.cit pp 116-181. Niki

Tobi adopted a similar approach as the present writer (see Niki Tob; ;
pp 169-175). . ikt Tobi Op. cit
3. 20 (2) Customary Courts Law of Ogun, Ondo and Oyo States; 5.20 (1)
. Arga Court Edicts of different Statcs of Northemn Nigeria,
18NLRS . .
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case of Ghamson and Ors v WobilP® the plaintiff claimed recovery

_ of possession of a house said to have been sold to him by deed

against the defendants. The vendors under the deed of sale traced
their title through their mother that inherited from a woman ‘who

- died in Winneba where Efutu native customary law applies but the

deceased contended, as head of the deceased woman’s family, that
Fanti native law applies. It was held that although Fanti law would
1ot ordinatily be binding between the parties, it was binding in this
case because the plaintiff’s claim depended on the issue as to
succession by a person who traced his title through a person
subject to Fanti faw. . ‘ ;
But what do we mean by the phrase “personal law™?
According to Professor Niki Tobi, “personal law,” in the context of
the succession cases, would appear to mean the law the deceased
was normally subject to when he was alive.”® Jt must be noted that
a person may change his personal law either by choice or by the
process of assimilation or acculturization. In-Qlowu & 2 Ors v
Olowie & Anor®’ the deceased, Adéyinka Ayinde Olowu was a
Yoruba man by birth, belonging to the Jjesha cultural group. He
had lived most of his life in Benin City. He married Benin women.
who begot for him all his children who are the plaintiffs and
defendants in this case. In 1942 the deceased applied to the
traditional ruler of Benin to be ;?gaturalizcd’ as a Benin citizen.
result of his status. as a Benin

man he was able tJ acquire a lot o¥ landed property both in Benin
City and elsewhere in Bendel Bfate. He died in 1960 without
malgin'g a will. The Defendants, ’t{.\'ivo of his children, were granied
letters, of administration to admitiister the deceased’s estate. First
Defendant distributed the estate in accordande with ‘the Benin
customary law. The plaintiffs were dissatisfied and claimed that

His applicati;t.}n was granted. As;.-f

5

" the estate ought to have been distributed according to ITjesha

% (1947) 12 W.A.C.A 18]
% Cobi op. cit p."68.
¥ (1985) 3 NWLR (pt 13) 372
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customary law rather than Benin customary law. Plaintiffs brought

" - an action against the Defendants in the High Court to, inter alia, set

+ aside the distribution according to Benin customdry law, and
sought a declaration that Ijesha customary law was the applicable
law. Plaintiffs lost at the High Coutt. Upon appeal to the Court of
Appeal, the decision of the High Court was affirmed. On further

appeal to the Supreme Court, the Supreme Contt, in unanimously -

dismissing the appeal held as follows. .

(0) A person may change his status under customary law (and
consequently his personal law) either by choice or
‘culturglization® (sic). _ , ,

() When a person becomes a member of a. cultural group

- either by birth or by the process of ‘culturalization’ (sic)
and thereby acquires rights and liabilities of members of

@nt. 'c_ultura'lﬁ group or community, ‘those rights and

| — ::EH:};E:S will aqtqmancally ‘Pass on as bir‘th right to hisa
A{0) Where as in the instant case, a man has lived all his-life
amongst a people different from his birth place, has chosen

to become part of that community, has acquired his
properties by virtue of being a nftmber of that community.
mamegl women belonging to that community and died as a:
member of that community, he is deemed to have chosen

__-.the ;taw:«rhof that clommtlllnity as his. personal law, which law

: mu en -regulate the distributi i

- o U ' bution of his estate upon
(0) The issues of a deceased cannot, after the death of the

- deceased change the status of the diseased from what it was

at the timte of the bdcceased’s death. If they must enjoy his
roperty, it must be in accor ith hi
N fhe time of his death. fance with bis personal aw at
- It was held in Ekermn v Nerba'® that where the personal law of th
deceased cannot be easily ascerfained, the Jex sifys will appl; )

(194712 W.A.C.A 258
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In Westerm Nigerian, and the old Bendel Siate, and
Northern Nigeria, (but not in Eastern Nigeria or Lagos), the law
has shifted from Tapa v Kuka and Ghamson v Wobil. In these
areas, a distinction has been made between succession to personal
property and succession to real or immovable property. While the
principle in Tapa v Kuka and Ghamson v Wobill govemn
succession to personal property, succession to reality or
immovable property is governed by the. lex situs. Thus, while
section 20(2) of the Customary Court Law of Western Region,
which was enacted, in- 1957, codified the principle in Ghamson v
Wobill”® that sub-section is expressly made subject to the
provisions that deal with land matters. And section 20(1) dealing
with land matters provides as follows:

In land nuatters the appropriate customary law

shall be the customary law of the piace where

the land is situated. : :

Thus in Olowu and 2 ors v Olowu and Anor *° it was held
that the general ptinciple of law is that succession to immovable
property is governed by the lex sifus.

However, the application of the principle of lex sifus in
succession cases involving land is qualified by section 20(4) which
preserves in relation to land something of the principle that in
inheritance matters the applicable law is the personal law of the
deceased. Section 20(4) reads:

Where the customary law applying to land prohibits,
restricts or regulates’ the devolution on death to any
particular class of persons of the right to occupy such land
it shall not operate to deprive any person of the beneficial
interest in such land (other than the right to occupy the
same) or in the proceeds of sale thereon to which he may
be entitled under the rules of inheritance of any other

N customary law.
Obilade explained the import of this provision. He said:

:2 (1947)12 W.A.C.A 181
(1985) 3 NWLR (pt 13) 372
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The effect of the exception is that where under the Jex
situs rule a party’s right to occupy land by devolution on
death is affected, but under the rules of inheritance of
any other customary law to which the party in question
is subject he would have been entitled to beneficial
interest in the land or in the proceeds of the sale of land,
the Jex sifus cannot deprive him of any such beneficial
interest except the right to occupy the land *!
In Northemn Nigeria, a distinction is equally made between
succession cages involving land and succession cases not involving
land. And the latter is divided into mixed succession cases and
unmixed succession causes, With regard to unmixed causes of
succession, other than succession to land, section 20 of the Native
Courts Law, 1956 requires the court to apply the native law and
custom prevailing in the area of the jurisdiction of the court or
binding between the parties. The preponderance of juridical
opinions is that the couris shouid prefer the personal law of the
parties® thereby preserving the principle in Ghamson v Wobill®
In mixed causes of succession, section 21(2) of the Native
Courts Law did not make any clear provision but academic
commentators are almost unanimous that the courts should apply
the personal law of the deceased **
In succession cases mvolving land
lex situs provided that the Jex sit
any beneficial interest to which
law of the deceased apart from oc
In summary, in all parts
of the deceased will apply to
involving land. In the Eastern

» the applicable law is the
us rule cannot deprive a person of
he is entitled under the personal
cupation of the gaid land.

of the federation, the personal law
cases of intestate succession not
States and Lagos, the personal law

4; Obilade op. cif p. 160,
*2 Park op. cit p.121 ; Obilade op- ¢it 163; Niki Tobi op. cit p. p. 172
“(1947) 12 W.A.CA 258, P ¢t p.p. 172.

“ Park op. cit p. 122; Obilade op cif: Niki Tobi op. ¢it,

L
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deceased will apply notwithstanding tha'f succession to land
?sfitrlllfo(lifgd. In the Stalies of the old Western ngena, c?Id Norlthettn
Nigeria ‘and the old Bendel State, the lex situs -\n:'Lll app }flth(e),
succession cases involving land provided that the application o t
lex situs rule does not deprive a person of: any beneﬁc@l mtft:_rtt;z(i
other than the right of occupation, té) which a person 1s entl

law of the deceased. _

e th&g?;gi with Justice Niki Tobi that the apprOpl;]z:;cehlaw
in all succession cases whether involving l-an_d or not sh.(;‘ ! wagrrz
been the personal law of the diseased. This is chall.lse i ; ; were
to part with his property inter vives, he most l1l‘<e ylcou oy
done so in accordance with the customary l.aw applicable to 11:n1.aw

Where a person previously subject to C}1sPoma:r_1t;feS v
undergoes a marriage celebration either by. Cht;:stlan ;:,ion o
according to English law, or in accordance with the }i}ovb.ect of
the Marriage Act, he is deemed to have rf:ndt?red hnlr;-se ::t ej oL 10
English law for the purpose of the distribution of his es p
: 46 |
lﬂtCStaGI);. is no longer in doubt that Islamic law is on¢ &)iiﬁtilz
personal laws. In fact under the 1999.Const1tut10n Fhe jurilsISlamic
of the Sharia 4C?ourt of Appegl i; resmr(:)tfdn‘; ezzz;q;nséocilow e
personal law,”’ However, it does n e Modlon
Llamic law is the personal law of all adherents o
rell?gi:);. The rule ilé that whether in any partlcutlhar case, lzfst[ris‘:.)le;)me
law should be regarded as the personal law of the pa}xl'tyIe o
decided not on the fact of his faith alone, jbut whethche ‘ i prded
or conducted himself as subject to Islamic law. In firlsywife’s
Sadiku Ejo *® a divorced husband claimed cust?dy o_bel ke’
child. The parties were Moslems of the Igbima tribe.

45 . . '
Tobi op. eit p. 172 . 1
“ o?aiui?”&“é gw v Olowu & Anor {(1985) 3 NWLR (pt 13) 372; Cole v Cole
(1935) 12 N.L.R 31 ‘
"7 See 5. 277 1999 Constitution
*# (1961) N.R.N.L.R. 81
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sugg:csted that because of their religion Islamic law should be
applied, but it was clear from the general conduct and statements
of :the parties that they thought themselves as bound only by
Igbu:ra law. 1t was held that Igbirra, and not Islamic, law was
apphcable:19 This case can be contrasted with the case of dsiata v
Goncallo ““where the deceased had lived all his life as a devout
qulem, and had with the full acquiescence of his two wives
plainly considered himself subject to Islamic law. The Full Cour;

held ?hat Islamic law should govem the distribution of the estate of
the diseased. '

Land Cases

. In the former Eastern Nigeria, there is absence of statutory
provision presctibing the law to apply in land cases, However, it
has b'eenl suggested that the law of the arez or the place where t’he
land is situated (Jex situs) prevails in order that all Jand in the same
area be s?.lbject.tp the same system of law.* It should be noted that
the lex sirus may not necessarily be the law prevailing in the area
of the Court. In R v Jorin NA. Ex Parte Avem” Ademola, T
held that theolaw prevailing in an area was the law predominan’t in
the area. This may be different from the fex sifus. The fex sifus is
the more appropriate law. In Mojekwu v wuchulwy the Supreme
Court held that it was the Jex sifus that governs succession to
landed property in Onitsha, Anambra State,

In the States carved out of the former Western Nigeria and

Bendel State® the lex situs applies i .
P pplies in land cages
qualification that the applicati subject to the

ion of the Jex situs principle i
_ n
matters of succession to land casnot operate to deprivepa pergon of

L]

:: (1900) I N.LR. 41
Park op. citp, 119. Obilade op. o ,158-9. i ;

:l (195013 NLR. 44 - ¢l pp.158-9; Tobi ap. oif p. 173,

? See High Court Law (W.R N. Laws cap 44) 5. 12(4);
(W.RN, Laws 1959, cap. 31), ss. 19 and 20; Custon
(No. 29) MW N, $5.22 and 23; s5. 19 &
Laws 1973 cap, 33).

¢ ke
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any beneficial interest he is entitled to in the land under any law of
inheritance save the right to occupy the land.” In Lagos Statg, the
lex situs applies in land cases not involving succession. |

The position in the Northern Nigeria is the same as in the
old Western Nigeria and old Bendel State.** ‘

Other Civil Causes Or Matters

In the States within the former Eastern Nigeria, the courts
are required to administer the customary law prevailing in ;!}9 area
of jurisdiction of the court or binding between the parties.”™ "
The laws however, went short of prescribing situations when the
law prevailing in the area of jurisdiction of the court as opposed 1q
the law binding between the parties would apply or vice versa.
Park has suggested that when the personal laws of the parties are
the same, but differ from the laws of the area of the court’s
jurisdiction, {(except in land matters) the personal law of the parties
should prevail over the law of the area of the court. mgre,
however, the law of the of jurisdiction of the coust is the personal
law of one of the parties there may be a slight preference for the
local law, when there is no indication as to which system they
assumed to govern their transactions. Where however, the R:e;épngl
laws of the parties differ and are at the same time different from
the law of the area of the court much will depend on the facts and
attitudes of the parties. But where the facts and attitudes of the
parties offer no guidance the courts will probably prefer the law of
the area of the court,”®

% 5. 20 (4) Customary Courts Law (W.R.N. laws 1959, cap31); 5. 23 (4)
Customary Courts Edict 1966 (No 29 of 1966); ss.19 and 20 Customary
Courts Edict (Lagos Laws 1973, cap 33).

% 5. 21(2) Area Courts Law 1968

% See Customary Court Edit No. 6 of 1984 of the old Anambra State, 5.15;
Magistrates’ Courts Law (E.N. Laws 1963 cap. 82) s. 43(1) as amended by
the Magistrate's Courts Law (Amendment) Edict, 1971; Customary Courts
Edict No 9 of 1969 (S.E.S) 5. 15{a); Customary Courts No 2 Edict No 38 of
1966 {Rivers State) s. 15(a)

% Park op. cit pp 119 - 120.
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The laws®’ applicable to the States in the former Western
Nigeria are more explicit and comprehensive and can be
suntmarized as follows. In civil causes or matters, other than land
or succession cases, the applicable law is the law of the area of
jurisdiction of the court. There are, however, three gituations under
which the courts are enjoined to apply the law binding between the
patties, viz.

() Where both parties are not natives of the arca of

jurisdiction of the court; 3
() Where the transaction was not entered into within the area

of jurisdiction of the court;

() . Where one of the parties is a non-native of the area of

- jurisdiction of the court, and the parties agreed or may be

presumed to have agreed that the customary law applying

to that party should regulate their obligations wholly or
partly.

In respect of Lagos State, the provisions of sections 19 and 20
of the Customary Court Edict™ regarding internal conflicts of laws
are in pari materia with the provisions of the laws of Western
Nigeria and Bendel State, save that the Lagos law did not make
specific provisions in respect of land matters.

In Northern Nigeria civil causes other than those
concerning succession or land are divided into unmixed civil
causes and mixed civil causes.

Unmixed civil causes are governed by section 20(1)(a) of
the Area Court Law 1967 which requires the court to choose
between the native law and custom prevailing in the area and the
native law and custom binding between the parties. Unmixed cjvil
causes are those in which the parties are subject to the same
customary law. In Osuagwu v Soldier,”® two Ibog residing in
Kaduna were involved. The plaintiff claimed the value of a box of

#7 5. 20 (3) Customary Courts Law of Westem Nigeria 1057,
58 Cap, 33 Laws of Lagos State 1973
% (1959) N.RN.L.R. 39

¥
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clothing, which he had allegedly entrusted to the defendant for
safekeeping. The Alkali court of first instance applied Islamic law
and awarded damages to the plaintiff. The unsuccessful defeuflant
then appealed to the High Court contending among other things
that Islamic law should not have been applied. The High Co-url:
held, inter alia, that where the law of the court is the law prevailing
in the area but a different law binds the parties, the Native Cou;t
should be reluctant to apply the law prevailing in the area and if it
tries the case at all, it will in the interest of justice, choose to
administer the law which is binding between the parties. The case
was remitted for retrial. ’

As regards mixed civil causes other than succession or land
matters section 21 of the Area court law 1967 will apply. The
section defines a mixed civil cause to be a cause in which two or
more of the parties are nommally subject to differenjc systems of
customary law. In other words, it means the causes mn whlch. the
parties:do not have common or the same personal law. In mixed
civil causes not concerning land or succession section 21(2)(a) and
(b) provides that the courts should apply the particula;n' customary
law or combination of cusiomary laws which the parties agreed or
intended or may be presumed to have agreed or inten@ed shoyld
regulate their obligations in connection with the transactions which
are in controversy before the court. In the absence of such
agreement or intent or presumption, section 21(2)(c) applies i.e. the
appropriate law will be the particular customary law or
combination of customary laws which it appears to the court to be
appropriate to the matter in hand.
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CHAPTER 10

OUTLINE OF C|VIL PROCEDURE

The sources of the law of civil procedure in Nigeria are: the High
C(-)urt. Laws and the High Court Rules of the various States of
Nigeria; the Federal High Court Rules; the Magistrates Court Laws
and Magistrate’s Court Rules of the various States of the
Federation; the Constitution of the Federal Republic of Nigeria;
Court decisions; applicable English rules of procedure.

Parties

A party to an action is a person whose name is designated
on the record . plaintiff or defendant. The term party refers 10 that
I.JCISOn'bjlf or against whom a legal suit is brought whether in law or
In equity”. A party may either be a plaintiff or defendant, whether
composed of one individual or mor » and whether natural or legal
peysons, but all others who may be affected by the suit indirectly or
consequently are persons interested and not parties®. A plaintiff is a
person who is claiming a legal right or who seeks to redress 2 legal
wrong, which has infringed his legal right. A defendant is a person
against whom a relief is ¢laimed.?

Only legal persons can sue and Be syed in their own names.
A legal person can be a natural person or an artificial person. The
!a,w ascribes legal personality to the following: human beings;
mcmpo?ated . o::iompa.pies; corporation  sole with perpetuai
succession; trade unions; ip; fri ieties.
categories are not closed. * partnershi: frendly socteties. ' The

 Fawelinmi v NBA (No. 1) (1989)2 NWLR (Pt 105) 494
: hid
Other terminologics may be employed instead of plaintiff
depending on the nature of the action, and the particular ry ]:: gtfl ::?::tdam
! Fawehinmi v NBA (No 2) (1989) 2 NWLR (Pt 105) 553 ‘

>
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The Govemment or a Government department can also sue
or be sued though the Attomney General may represent it.

An unincorporated association is mot a juristic but a
juridical persori and can only sue or be sued in a representative
capacity”.

Special Party

This refers to persons who do not posses full social and
civil rights. They are natural persons whose legal capacity is
subject to some disability. They include infants, persons of
unsound mind, and lunatics.

_ An infant sues by his next ftiend and so does a person of
unsound mind. They both defend an action by their guardian ad
litem (a2 perspn appointed by the court in which a particular
litigation is pending 1> represent the person under disability). A
“next friend” or a guardian ad litem of an infant is usually his
father or a person in loco parentis.

A lunatic is a person adjudged by g pourt to be insane (a
person of unsound mind may not have been so adjudged but the
fact of the upsoundness of his mind is pbservable from his
conduct). A lunatic may sue and be sned in the Magistrate’s Court
by his committee in lunacy, but in the High Court he can only sue
by his committee in lunacy and defend by his guardian ad litem.

Representative Action

Representative actions are of two kinds. The first kind of
representative action is the one in which the existence of the
authority to represent is a legal fact. This must be indicated on the
face of the writ, and leave of the court is not necessary to bring the
action. Examples are actions brought by executors, administrators,
and holders of power of attorney® in their capacity as such.

The second category of representative action is brought on
the basis of a common interest. Thus where there are numercus

S Ihid
$ drchibong v Archibong 8N. LR 117
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persons having the same interest in one cause or matter, one or
more of such persons may sue or be sued, or defend.any such
action on behalf, or for the benefit, of all persons so interested’. In
this case leave of court is required by some high court rules to
bring or defend the action in representative capacity. The
requirements for representative action are:

() common interest, not merely similar interest;

() commeon grievances;

() the reliefs claimed must be beneficial to all®.

Joinder of Parties 3

Where a party fails to join a necessary party, he may apply
to cowrt in the course of the proceedings to join such a person. A
party who considers it necessary can also apply to be joined in a
case. It is necessary to join a defendant who will be affected by a
decision as a defendant in order that he may be bound by the
decision. In 4. G. Federation v A.G.  Abia State & 35 ors’ the
Supreme Court held that the object of the rule of joinder is to
prevent a multiplicity of actions by enabling a plaintiff to proceed
in the same action against all persons who -he alleges he has the
same relief against.

The Supreme Court in Green v Green'® defined a necessary
party as:

Those who are not only interested in the subject matter

of the proceedings but also who in their absence, the

proceedings could not be fairly dealt with. In other ~*

words, the question to be settled in the action between =

the existing parties must be a question which cannot be

properly settled unless they are parties to the action
instituted by the plaintiff.

? Fawehinmi v N..B.4 (No. 2) (1989)2 NWLR (Pt 105) 558
& Ugwu & Anor v Agho (1977)108. C. 27

95?.001) F.W.L.R. (Pt 64)202

0 (1987) 3 NWLR (pt. 61) 480

e

Cutline of Civil Procedure 329

Commencement of Proceedings in the High Court

Place of Institution of Action'!

All suits relating to land, or any mortgage or charge
thereon, or any other interest therein or for any injuries thereto, and
also all suits relating to personal property, distrained or seized for
any cause, shall be commenced and determined in the judicial
division in which the land is situated, or the distress or seizure took
place. :
All suits for recovery of penalties and forfeitures shall be
commenced and tried in the judicial division in which the cause of
action arose.

All suits for specific performance, or upon the breach of
any coniract, may be commenced and deiermined in the judicial
division in which such contract was made or ought to have been
performed or in which the defendant resides, : .

All other suits outside the above may be commenced and
determined in the judicial division m which the defendant resides
or carries on business. .

The court has power to try an action commenced in the
wrong division. It also has the power to transfer the suit to the
approptriate judicial diviston.

Forms of Commencement of Action

A suit may be commenced by a writ of summons or an

originating sumimons or a petition or an originating motion.

Writ of Summons

A summons is a command by the state to the defendant whose
name and address are inserted that he must enter an appearance to
the writ on a particular day or a given time, to answer to the suit of
the plaintiff, in default of which the court may proceed to enter
judgment against him. _

Every action must be commenced by a writ of suromons
unless there is a specific provision that prescribes that an action

U OIR | —4 HCRR Lagos State; 04 R | —4 HCRR, 1988 Anambra State
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should be commenced by any other form'Z, Where the facts of a
case are likely to be disputed, the action should be commenced by
writ of summons". Ry
Originating Summons :

This is a summons for initiating proceedings, which sought
to be dealt with expeditiously and in which the facts ate not in
dlsputc. The proceedings are usually based on affidavit evidence.
Th?s procedure can only be adopted when statutorily provided for.
This procedure is usually used for the interpretation of a document
or statute, '
Petition

Petitions are used to commence certain civil proceedings
such as divorce and election matters. The relevant statutes and
mles ma}de thereunder regulate such proceedings ing]iiﬁing who
may petitign, forms, contents and signing of the Petitipn_s, and the
manner of presentation of the petitions, REE
Originatiqg Motion : ,

_ Cerfain civil proceedings are commenced by originating
motions. The use of this procedure has to be provided for by a
statute. For instance, the Fundamenta] Rights (Enforcement
Procedure) Rules 1979 provides for the originating motion as one
of the procedures for enforcement of fundamental rights.

Issuance of a Writ -

Under the High Court Rules of Lagos State, ! the plaintiff’s
solicitor obtains the requisite form from the Registry, fills it and
then delivers it to the Registrar for filing. It shall be endorsed with
the nature of the claim made or the relief or remedy sought. The
position is not the same in other states. For instance under the old
High Court Rules of the old Anambra Stats (then applicable in
Anambra and Enugn States) the plaintiff’s solicitor will apply to

2 05R2 High Court Rules 1988 Anambra State; 02 R| High Coutt of Lagos
State Civil Procedure Rules 1972

3 Doheriy v Doherty (1968) NMLR 241

“02R3
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the High Court Registrar for a writ and the particulars of claim will
be subjoined to the application. On the basis of the application, the
High Court Registrar will issue a writ on payment of the prescribed
fees. The High Court Registrar shall seal every writ. The new High
Court Rules have introduced additional requirements.

When does an action commence?

Once a person has completed all that the law and rules of
court require him to do in order to validly institute an action, the
action shall be deemed to have been commenced notwithstanding
that certain administrative functions of the court registry ‘are still
outstanding, such as signing of the writ'”.

Service of Processes'®

Service of any process of the court shail be made by the
bailiff of the court or any other officer of the court, or by a police
officer, or by a person appointed therefor cither specially or
generally by the court. Service of originating processes must be by
an officer of court and must be served personally on the party
whose name appears as the defendant on the process. Originating
process refers to the documents with which you start an action in
court. Personal service of an originating process shall not be
necessary where the legal practitioner for the defendant undertakes
In writing to accept service. Processes other than originating
processes may be served by a legal practitioner or a clerk under his
control, and the processes may be served on the other party or his
counsel. Every originating process shall contain an address at
which the adverse party may be found for the service of the

process on him,

T

1 dlgwode v Semoh (1959)4 F. S. C. 27.

1% See generally Order 7 High Court Rules of Anambra State 1988; Order 6
High Court Rules of Lagos State 1972,
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Substituted Service!”

Where personal service is required and it appears to a court
or judge in chamber that prompt personal service cannot be
effected, the court or judge may order substituted service.
Application for substituted service is normally made by motion ex
parte supported by an affidavit. The modes of substituted service
include the following: by delivery to an agent of the defendant; by
advertisement on a newspaper or magazine; by delivery to an adult
inmate at the usual or last known place of abode or business of the
defendant; by affixing the process in the court or some other place
of public resort; by pasting on the last known address of the
defendant; by registered letter addressed to the defendant at the
address indicated by the plaintiff in the affidavit.

The court determnines the sufficiency of the reasons to
warrant an order of substituted service '8
Service of Process Outside Jurisdiction

Service of process outside the jurisdiction of the issuing
State High Court is a matter under the exclusive legislative list of
the Constitution, The Sheriff & Civil Processes Act, a Federal
enactment, govemns the matter. By section 96(2) of the Act, such a
writ could be served as if it was being served in the state or Federal
capital territory of issue. However, section 97 provides that a writ
of summons for service out of jurisdiction in which it was issued
shall in addition to any other notice or endorsement required by the
law of a state have endorsed thereon the following notice, namely,
“this summons (or as the case may be) is to be served out of the
state (as the case may be) . . . and in the . . . state (or as the case
may be)”. In Nwabueze v Okoye” it was held that failure to
comply with section 97 of the Sheriffs and Civil Process Act
renders the service invalid. It was also held in that case that the law
governing the service of a writ of summons outside the area of

" 17 97R14 Anambra Ruies; 06R6 Lagos Rules

 Giwa Amu v Difpe Olu {1968) NMLR 59
19 (1988)4 NWLR (Pt 91) 664
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Jurisdiction of the State High Court that issued it but within the
Federation is the Sheriff and Civil Process Act. .

Section 99 of the Act provndes that the period speorﬁed in
the writ for service outside jurisdiction within which the defendant
shall be required to answer before the court to the writ shall not be
less than 30 days.

Issuance of a writ for service out of jurisdiction is a matter
for each state. Section 94 of the Sheriffs and Civil Process Act
enables the Chief Judge of a State or of the Federal Capital
Territory with the approval of the Governor or President, as the
-case tnay be, to make rules pertaining to issuance of process.
Issuance of processes is quite different from service of precesses.
Thus where a State law or rules requires leave to issue a process
for service out of jurisdiction, leave must be obtained before
1ssu1ng such writ®. Under the old Lagos rules, leave is required for
issuance of writ for service out of jurisdiction. The old Anambra
rules has dispensed with leave in respect of such writs.

In Odu’a Investment Co Ltd v Talabi*' the Supreme Court
held that a defendant served with a writ of summons in breach of
sections 97 and 99 of the Sheriffs and Civil Process Act, has a
choice either to object to the service by applying to have it set
aside or ignore the defect and proceed to take steps in the matter.
By entering unconditicnal appearance and filing pleadings, as in
the case on hand, he is deemed to have waived his right to object
and cannot Jater in the proceedings seek to set same aside because
of the original defect. The Supreme Court revxmted and explained
the cases of Skenconsult (Nig) Ltd v Ukey,” Nwabueze v Okoye;”
NEFA Onah; Mand Adegoke Motors Ltd v Adesanya which used

B Okafor v Igbo (1991)8 NWLR (Pt 210) at 47
1(1997)10 NWLR (Pt 523)1
2 (1981)1 8.C. 6
#(1988)4 NWLR (Pt91) 664
2 2+ (1967)1 NWLR (Pt 484) 680
% (1989)3 NWLR (Pt 109) 250
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5 ) - | summons for service out of a state which does not bear the
it to b? co_nmdered to 'be conflicting. . Ogundare JSC, who regd the prescribed endorsement is irregular procedurally. According to the
i1 Jeading judgment Saldf | of the fact that in Sk it Court, once a defendant is given 30 days to enter appearance to a
: I am not unmmdfu. of the fact that n Skenconsu writ of summons served outside the jurisdiction of a court, the
| and A'e'wabuez.e this court_ had held that non- ' failure to endorse on the writ that the defendant has 30 days within ,
Comiégg}’;fges :};ﬁ“ a?;iiosdcc;:?;u‘l‘goaﬁie;:ﬁ: tg]iz which to enter appearance to the writ would not invalidate the writ.
proceedi .

- . The Court further held that non-compliance with the rules of court
' is generally curable if not intended to overreach. :
Service Outside Nigeria ' ‘

- Service of process on a defendant outside Nigeria is
governed by the various State High Court rules. Generally, such
service is with the leave of the court’®. When leave is given the
document to be served is sealed with the seal of the court for use
out of jurisdiction and passed to the Ministry of Justice by the
Chief Registrar for onward transmission to the Government of the
couniry where the writ is to served.,

declaration was unnecessary in those cases as the
defendants were ex debito justitiae entitled to have
the proceedings set aside because in Skenconsult
there was no service at all on the 2nd defendant and
- the service on the 1** defendant was irregular and
o] they did not waive the irtegularity. In NEPA there
i was indication in the lead judgment of Mohammed
o JSC that there was no waiver which would suggest
that had there been waiver the decision might have
i been otherwise. '
t In Skenconsult, Nwabueze and NEPA, there
i was no waiver and this Court, in those cases, rightly
; in my respectful view, set aside the defective
: service on the application of the defendant,

) Appearance _ _
The defendant after being servid with the writ or any other
originating process is either to appear in court on a return date
- i indicated on the writ or in the originating process referred to as
In Adegoke Motors, there was waiver and this court

, . I , . » “the return date” or to “enter an appearance” to prevent judgment
;qecgi:d similar application. And rightly, too, in my : being given against him. A defendant enters appearance by
umble view.

completing in duplicate and filing in the court registry a form
referred to as the memorandum of appearance. The memorandum
. ) ; 4 of appearance will normally contain an address for service within
;hgat fnlf n-Sc;m_[;fllancz gr}tl}ls;ctlon 97 and/or section jurisdiction. The time for entering appearance is 8 days from the
ol the Sheritls and Civil Process Act and the rule date ‘of service of the writ, though appearance may be entered at
of court requiring leave of the Court or judge for a , any time before judgment.
writ to be gerved out of ju;isdicti?n renders the writ

From all I have been saying, my answer to
the question set out in this judgment, therefore, is

; and/or service of it yoidable ... . : e e {K‘Iiﬂggr‘:;l:anc;ay be unconditional or 'conditioﬁal. T
4! In Broad Bank of Nig. Ltd v Alhaji S. Olayiwola & Sons Ltd & A i ditional when the defendant merely completes i
| Anor” the Supreme Court reaffirmed the position that a writ of ppearance 15 uncon y comp

the memorandum of appearance and files it without doing more.

Iy > i
| at.pp 51 ~52 . 28 .
; . (23%’5) 3 NWLR (Pt917) 434 . 07R 19(2) Anambra Rules; O7R1 Lagos Rules,
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By entering unconditional appearance the defendant is deemed to
have waived any irregularity in the writ or service of the writ, and
submitted to the jurisdiction of the court, though not when there is
a total want of jurisdiction. There is a difference between
jurisdiction over the subject matter and procedural jurisdiction.
While the former cannot be waived the latter can be waived or
acquiesced in by the affected party.?”.

If the defendant on the other hand, enters conditional

appearance, this may suggest that the defendant wishes to contest
the jurigdiction of the court; or that the defendant wishes to object
to irregularities on the writ or in the sefvices of the writ, Having
entered such a conditional appearance, the defendant should
promptly, and without taking further steps in the proceeding raise
the objections to jurisdiction or apply to set aside the writ. If he
fails to do so promptly the appearance will be taken as
unconditional. )

Pleadings

Pleadings arise in actions commenced by a writ of summons. After
a defendant has been served with a writ of summons, he enters
appearance. The next procedure is filing and exchange of
pleadings. The position has, however, changed under the new High
Cowrt Rules that require ‘front loading’. Pleadings are written
statements of facts in actions commenced by writ of SUmMmons,
which the plaintiff relies on for establishing his claim and the
defendant for establishing his defence. Pleadings embrace two
types of statements ~ statement of claim and statement of defence,
The functions of pleadings were spelt out in Yar Adua v Baida™® to
include: (a) to inform the other side of the nature of the case he is

* Kossen (Nig) Lid & Anor v Savannah Bank of Nig. Ltd {1995) 12 SCNJ 29
AT 31 - _
30 (1999) 3 NWLR (Pt231) 638

..

- e

3
¥

‘ Nwukor®!

Outline of Civil Procedure 337

to meet, in order to be prepared for same as distinguished from the
mode in which the case is to be proved; (b) to prevent the other
side from being taken by surprise and to save unnecessary expense;
(¢) to enable the opponent to know what evidence he ought to
prepare for at the trial; (d) to limit the generality of the pleading or
of the claim or of the evidence; (¢) to limit and define the issues to

- be tried and as to which discovery is required; () to tie the hands

of the party, so that he cannot without leave of court go into
matters not formally included therein. In the case of Makwe v
the Supreme Court maintained that primarily, the
function of pleading is to ascertain with as much certainty as
possible the various matters actually in dispute among the parties
and those in which there is agreement between them. Pleadings
must not be evasive but must deal with the substantive points that _
are between the parties.”? -

A statement of claim is filed by the plaintiff in which he
sets out the facts he will rely on'in order to prove his case. In
M.S.C. Ezemba v S. O. Ibeneme & Anor™ the Supreme Court held
that the cardinal rule of pleadings is that when a state of facts is
relied on, it is enough to allege it simply, without setting out the
subordinate facts which are the means of proving it or the evidence
sustaining the aliegations. Thus, a party is required to plead facts
and not the evidence by which these facis are to be proved. The
defendant will on receipt of the statement of claim file a statement ]
of defence in which he sets out the facts he may be relying on for .
any defence he has to the claim. In some cases, after receipt of the
statement of defence the plaintiff may file a reply. A reply is not

necessary if its only purpose is to deny the allegations made in the

statement of defence, because in the absence of a reply there is an
implied joinder of issues. Reply may be necessary for meeting new
facts raised by the defence, or to admit some of the facts in the

1 2001) 7 NSCQR 435 .
* Orizu v Anyaegbunam (1978)5 8.C. 21. :
% (2004) Al F W.L.R. 1786
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statement of defence. A defendant may file a rejoinder in answer to
a reply. The plaintiff may answer the rejoinder by a surrejoinder
which may be followed by a rebutter by the defendant and to
which a plaintiff may file a sunebufter in answer.

A pleading must be sufficient and comprehensive, as
neither party will be allowed to raise at the trial of the suit, an issue

" which has not been pleaded™, .

Judgment must not be given on issues the facts relating to
which are not pleaded. Similarly, evidence on facts, which are not -
pleaded, go to no issue, Parties are bound by their pleadings and
cannot give evidence of facts not pleaded. Evidence, which is at
variance with the pleadings, must be discountenanced as they go to
1o issue. In other words, it is not open to a party to depart from his
pleadings and put up a different case from the one pleaded just as it
is not competent for a court of law to depart from the pleaded case
to find on that which is never pleaded’’, Parties must state in their
pleadings facts, and material facts only, not the evidence to prove

“them, and points of law need not be pleaded®®. , .
Statement of Claim - _
A statement of claim contains a statement of all material
facts in a concise and clear manner, which the plaintiff needs to
establish the relief claimed. It consists of three parts — introductory
averments, the body and the prayer or relief. The introductory
averments normally state the parties, the business they carry on,
and how they came to be connected with the case. The body
confains facts that give rise to the cause of action, while in the
prayer the plaintiff indicates the reliefs he is asking from the court.

* Makwe v Nwnkor (2001)7 NSCQR 435

* (éf%aklolgo v NPA (1997)4 NWLR (Pt 502) 65; Emegokwe v Okadigho (1973)4

3 Olawole v Attorney General {1971 AIINLR 313.
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Relationship of the writ of Summons and the Statement of
Claim :

The cause of action is determined by the writ of summons.
This means that a person cannot in the statement of claim deviate
from the cause of action in the writ, without amending the writ.
However, the statement of claim supersedes the writ. This means
that where there are two inconsistent statements about the same
matter in the writ and the statement, the statement will override the
writ. Secondly, if something is stated in the writ but omitted in the
statement of claim, it is deemed to have been abandoned®’.
Statement of Defence

The statement of defence shall contain all material facts on
which the defendant relies for his defence. The statement of
defence can answer the allegations in the statement of claim in six
ways - admission; traverse; confession and avoidance; objection
on point of law; plea of set-off; plea of counterclaim. The
defendant may in addition give his own version of the transaction:

Admission indicates that the defendant does not quarrel
with the averments in the statement of claim. Facts, which are
admitted, need not be proved’®, Traverse means a categorical
denial in a statement of defence of any fact alleged in the statement
of claim. The defendant must specifically or by implication deny
any material allegation in the statement of claim. A mere general
or evasive denial will be taken as admission. In dkintola v Solano™
the Supreme Court held that in respect of essential and material
allegations in the statement of claim, the general traverse ought not
to be adopted and that such essential and material aliegations
should be specifically traversed. ' .

It is by means of a traverse that issues are joined. A joinder
of issues arises where a fact alleged in the statement of claim is

** Udechukwu v Okowika (19561 F.S.C. 70.
88, 75 Evidence Act; Wiri v Wuche (1980) 1-2 S.C |
% (1986) NWLR (Pt 24) 598, -
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categorically denied in the statement of defence. The court must
then resolve the issues by making a finding one way or the other.

Pleading by way of confession and avoidance means that
the defendant admits the facts alleged but goes further to set out
new facts not mentioned by the plaintiff which new facts combined
with the admitted ones will give a totally different legal resulis.
The new facts ‘avoid’ the effect of the ‘confession’ by constituting
a defence to the claim, for instance plea of justification in a libel
action.

Set-off ,

Set-off can only arise where both the plaintiff’'s and
defendant’s claims are monetary in nature. A set-off has no
independent existence. Its life depends on the life of the action
brought by the plaintiff. If it is raised, and it succeeds, the judge
will give judgment on the difference. Pleading of set-off does not
necessarily admit the debt. For the purpose of set-off, the debt
must exist between the parties and in the same right. Thus, if the
plaintiff is claiming in a representative capacity, the defendant
cannot plead as set-off a debt the plaintiff owes him personally.
Counter-Claim

The nature and purpose of counter-claim was elucidated by
the erudite Niki Tobi J.C.A. as he then was) in Peterside v I.M.B.

(Nig) Led”. Accordmg to his Lordship, a counter-claim is a

contrary or opposmg claim. It contrasts or contradicts the main
“claim. It is 2 ¢ross action. A counter-claim is a legal procedure,
which allows the defendant to maintain an action against the
plaintiff as profitable as in a separate suit. It is a weapon of
defence, which enables the defendant to énforce a claim against the
plamtlff as effectively-as in an independent action. A counter-claim *
is to all intents and purposes an action by the defendant against the
plaintiff It has an independent and separate existence from the
main claim. As a matter of law it is a distinet and separate action
by the defendant. It is only for convenience that the defendant uses

4 (1993)2 NWLR (Pt278) 712 C.A.
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the forum of statement of defence to include his claim. But that
does not in law make it part of the defendant’s defence'. As a
separate action, a counter-claim can survive even if the plaintiff’s
action abates or is stayed or is aborted. Therefore, even if a
plaintiff’s action is dismissed, the counter claim has to be taken on
its merit.

#

Preliminary Objections

On receipt of the writ of summons or statement of c¢laim,
the defendant may raise a preliminary objection on several
grounds. Such grounds may include: that the writ of summons or
statement of claim discloses no cause of action; that the court lacks
Jurisdiction to entertain the matter; that the plaintiff has no locus

standi; that pre-action notice was not given; that the action is not

competent before the court.
Cause of Action

A cause of action means the factual situation stated by the
plaintiff, whlch if substantiated entitles him to a remedy against the
defendant™. In 4.G. Federation v A.G Abia State & 35 ors™ the
Supreme Court defined a cause of action to mean the fact (or facts)
which establishes or gives rise to a right of action and that. it is the
factual situation which gives a person the right to Judlmal relief.
The Supreme Court maintained in that case that it is sufficient for a
court to hold that a cause of action is reasonablc once the statement
of claim in a case discloses some cause of action or some questions
fit to be decided by a court notwithstanding that the case is weak or
not likely to succeed. Where the writ of summons ot statement of
claim discloses no reasonable cause of action, the suit ought to be
struck out,

*

SAl Ogbonna v 4.G. Imo State (1992)! NWLR (Pt 220) 657

% Egbe v Adeferasin (1985)] NWLR (Pt 3) 549
£(2001) FWLR (Pt 64) 202
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Locus Standi .

The term ‘locus standi’ denotes the legal capacity to
institute proceedings in a court of law. It is used mterchangeably
with terms like ‘standing” or ‘title’ to sue. The doctrine of locus
standi requires that 2 party bringing an action must have a personal

stake or interest in the outcome of the controversy. Sometimes it is

said that the interest of the plaintiff must be peculiar to him and not
an interest that he merely shares in common with the general
public. However, the fact that there is a general injury against
many people and the other people affected do not complain does
not make the complaint of the complainant who is one of those
affected unjusticiable®. Locus standi is an issue that goes to
jurisdiction and could be raised at any stage even for the first time
on appeal. In determining the issue of locus siandi, judicial powers
are involved and the matters in which the judicial powers can be
exercised are by the provisions of section 6(6)(b) of the
Constitution expressly stated to extend to all matters between
persons or between government or authority and any person in
Nigeria for the determination of any question as to civil rights and
obligations of that person. Consequently, it was held in Thomas v
Olufosoye™ that 2 plaintiff, who has not raised any question as to
his civil rights and obligation, has not locus standi, since he has not
disclosed any right alleged to have been infringed and calling for
redress.

The fundamental aspect of locus standi is that it focuses on
the party seeking to get his complaint before the court and not on
the issue he wishes to have adjudicated®®. The locug classicus in
Nigeria on the law of locus standi is the case of Adesanya v The
President”’. In that case the majority of the members of the
Supreme Court held as follows: .

* Badejo v Minister of Education (1990)2 WBRN 48 C.A

4 (1986)]1 NWLR (Pt 18) 669 S.C

% Per Obaseki JSC in Adesanya v The President (1981) $C 112
7 (1981) 8.C. 112,

* " R Cap 361 Laws.of the Federation 1990.
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-(a)  Litigation envisaged by section 6(6)(b) of
- the constitution-seems 10 be largely contentious and
adversary. Despite the enthusiasm of all to ensure
compliance with the’ coistitution,  the right of the
individual to engage in such an exercise in court can
only .arise where circumstance of an oppressive. or-
hostile’ nature exist and where the rights of the
citizens guaranteed under.the law are curtziled or
invaded or breached by a breach of, 6r non-
" compliance with the constitution. oo
() °  The mere fact that an act of the executive or
legislature is unconstitutional without any allegation
of infraction of or its adverse effect on, one’s eivil
rights and obligations poses no.question to I)‘el '
settléd between the parties. -
' In the recent case of 4.G. Federation v A.G. Abia State &,
35 ors*¥ the Supreme Court maintained that the twin factors to be
considered in determining locus standi are: that the plaintiff must

-

be able.to show that his tivil rights and obligations have been or,

are in.danger of being violated or infringed; and that the plaintiff
must have a justiciable dispute with the defendant.
Pre-action Notice .

... - Where a statute prescribes that a pre-action riotice must be
... -+ issaed before an-action can be commenced against any authority,

- public, body, government department ete, failure to give the pre-

. . getien “notice before commencing: the action renders the ‘suit
‘ . ‘incompetént and it is bound to be struck out. In Umukoro & 8 ors v
o Migeria Ports Authority & Anor,® section 110(2) of the Ports

. Act™provides: . _ _ . . L
No suit shall be commenced against the Authority -
,until one month at least- after written -notice of" _‘

8GR FWLR (Pt 64) 202.

¥ (1997)4 NWLR (Pt 502) 656. -
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intention to commence the same shall have been

served upon the Authority by the intending plaintiff

or his agent. Such notice shall state the cause of

aclion, the name and place of abode of the intending

plaintiff and the relief which he claims.
The Supreme Court held that except the aforesaid provision of the
Port Act is complied with, any action commenced against the
Nigerian Ports Authority is incompetent, There is no doubt that
insistence or compliance with the requirement of pre-action notice
is an undesirable inhibition to right of access to justice.
Competence of Action

An action can be challenged on 111e ground of competence.
In Madukolu & ors v Nkemdilim & Ors® it was held that a court is
compelent. (1) if it is properly constituted as regard number and
qualifications of members of the bench and no member is
disqualified for one reason or another; (2) the subject matter of the
case is within its jurisdiction, and there is no feature in the case

which prevents the court from exercising its jurisdiction; and 3)

the case comes before the court initiated by due process of law and
upon fulfillment of any condition precedent to the exercise of

jurlsdlctl()ll These principles are well settled and have been
approved in a good number l:)f'casesSz

Jurisdiction

Jurisdiction is the legal authority, the extent of the powcr'

given to a court by the statute, which establishes the said court. It
connotes the entire basis of taking coghizance of matters presented

formally to the court for the purpose of deciding them s,
Jurisdiction is blood that gives life to survival of an action in a
court of law. and without jurisdiction the action will be like an
animal that has been drained of its blood. It will cease to have life
and any attempt to resuscitate it without infusing blood into it

5 (1962) All NLR 587 ~
2 tiao v A.C.8 (2002)2 SCNQR 1067
% 1.G. Anambra State v A.G. Federation (1993)9 KLR 158 L

W
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would be an abortive exercise >'. Because the issue of jurisdiction
is fundamental, it can be raised at any time, cven for the first time
on appeal. Where a court exercises a jurisdiction which it does not
posses, its decision amounts to nothing.
Limitation of Action

Where the law provides for the bringing of action within a
prescribed period, in respect of a cause of action accruing o the
plaintiff, proceedings shall not be brought after the time prescribed
by the statute. Action brought after the prescribed period offends
against the provision of the section and does not give rise 10 a
cause of action®. Limitation periods are of two kinds, namely,
limitation undet the general law - under the various Limitation
Acts or Laws ~ and iimitation under special statutes, such as
various Public Officers Protection laws, States Action laws, Local
Government laws. In Egbe v Adefarasin™ the Supzcme Court held
that the Flaintiff’s/Appellant’s action against the 2™ respondent
was statute-barrcd by section 2 of the Public Officers Protegtion
Law %7 in that the action was brouglit not within three months as
prescribed under the law but after a period of two years, ninc
months and twen? ¢ight days of the event comglatned of. In
Umukorg v NP.A section 110( 1) of the Ports Act’™ provides that
whoever wishes to sue the Nigerian Ports Authority or its servants
must do so within 12 calendar months, next after the act
complained of. The cause of action arose between July 1980 and
April 1981 but action was commenced on 27" November, 1984,
The action was held incompetent.

* Shiira—Be_r v A.G. Federation & Anor (1998)7 SCNJ 264 at 266.
> " Egbe v Adefarasin (1985) NWLR (Pt 3) 549
% Ibid
57 Cap 92 Lagos Laws
5 .. (1997)4 NWLR (Pt 502) 656
5% Cap 361, Laws of the Federation of Nigeria, 1990
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Demurrer : :

The procedure by way of demurrer is in vogue iri the states
of the former Eastern Nigeria but not elsewhere. By the procedure,
-wheéré a defendant conceives that he has a good legal or equitable
defence to the suit, so that even if the allegations of the plaintiff

were admitted or established, yet the plaiﬁtiff .\yquld not be entitled - |
to any decree against the defendant, the defendant may raise his .

defence by motion that the suit be dismissed withotit any answer
upon question of fact being required from him®, For the purposes
of such application, the defendant shall be taken as admitting the
truth of the plaintiff’s allegations, and no evidence respecting
matters of fact will be allowed. A defendant who feels that he has

Jegal or equitable defence to a claim by way of demurrer will filea

motion praying the’ court to dismiss plaintiff®s claim, stating the
point of law he relies on. He should not file any statement of

defence before bringing, the- motion. Where the 'motion is'
* - overfuled, the defendant is then entitled to deny in the stitement of
defence facts he admitted for purpose of demurrer, It must be noted

that demurrer has been abolished almost throughout Nigeria. For

instance, the.High Court {Civil Procedure). Rulss of Enugu State
21(;05 1:11 Order 22 .Rule.1 provides thdat “no demurrer shall be
aliowed”, :

. - It must be'noted that by abolishing demurrer the rules did

not abolish preliminary objections on point of law. So the -

_ defe;glldant.is still entitled to raise preliminary objections.on point of
Jaw, ' -

‘Procedure in lieu of Demurrer S
‘ Under the procedure in lieu of demurrer any party is
- entitled to raise by his pieadings any point of law, and any point so
ralseql may. be disposed of .by the trial judge before, at, or after the

% O10R} Anambra Rules. ' :
%! Please see Ojukwu, E et. al Intreduction 1o Civil Procedure (Aba: Helen-
Roberts Research & Resources Limited, 2002) pp. 195

- ’A'Oun_'ine of Civil Procedure oot 347

. [““ 1

trial. This procedure, unlike demurrer, is available to either party.
The plaintiff may challenge the statement of defence on any legal
ground. and vice-vérsa. The procedure presupposes -.that the
statement of defence and statement of claim must have been filed.
In Lasisi Fadare v A.G. Oyo® it was pointed out that the procedure -
is designed to ensure that suits that can be expeditiously dealt with
and disposed of on grounds of law are not carried through a long
and expensive trial. | »

The procedure in lien of demurrer is applied in Lagos State,
and States of the former Western and Northern Nigeria.

Interlocutory Applications

.An. interlocutory . proceeding is a proceeding within a
praceeding®. Interlocutory applications may be made at any stage
of a case. It may be made before or during the pendency of, an
action or even after judgment, depending on the nature of the
application. Such applications are made by motion. A motion is an
application, oral or written made to the judge in open court or
chambets secking the order of the court in respect of the prayers
stated in the application. A motion may be ex parte in which case
the other party is not put on notice. It is usually filed in court when
the application relates to an order of substituted service or the
applicant seeks a court order for an inferim injunction in grave
emergencies to preserve the status quo. Generally, motions are
requited to be on notice®. The exception is where the delay of
notice will entail irreparable damage such as the destruction of the -
res. n Kotoye v CBN® it was held that interlocutory as opposed to
interim injunction can only be made when the other party is put on
niotice. Motions are normally supported with affidavits.

2 (1982)4 S.C. 257

* Nwadialor op cit P. 348
* (16 Anambra Rules

& (2000)16 W.R.N. 71
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An affidavit is a written statement of evidence sworn to by
the person making it called a deponent, before a person authorized
to take affidavit (the commissioner for oath) and where admissible
is receivable in legal proceedings as evidence either in support of
an application or in answer or reply. An affidavit must be headed
as other processes in the cause or matter. It must be expressed in
the first person and divided into convenient paragraphs numbered
consecutively. Generally an affidavit should contain only such
facts as the deponent is able to prove from his personal knowledge
or from information, which he believes to be true.

. Any conflict in affidavit evidence mist be resolved by oral
evidence®.

The Undefended List Procedure

The undefended Kist procedure applies in most States in
Nigeria, except Lagos State. This procedure is applied in respect of
a claim for a specific amount of debt or liquidated money demand
owed by the defendant to the plaintiff and where the defendant
does not deny that he is liable for the claim. The defendant does
this either by not showing any intention to defend or where he
shows such an intention, the defence he purports to raise is in fact
no defence to the plaintift’s claim.

Under this procedure, the application for writ of suramons

is supported by affidavit setting out the grounds upoti which the

claim is based and stating that in the deponent’s belief there is no
good defence to the claim. If the court is satisfied that there is no
good defence, it will list the case on the undefended list, and make
the writ of summons accordingly, and enter a hearing date. When
the defendant is served with the writ of summons together with the
affidavit, if he does not file a defence accompanied with an
affidavit by the hearing date, the court can give judgment to the
plaintiff without calling on him to prove his case. If the defendant
intends to defend, he serves a notice of intention to defend together

“ Enlohi v Faiobi (1976) 9 - 10 5.C.1
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with an affidavit setting out the grounds of defence, If the court
considers that there is good defence, it shall grant leave to defend
and remove the action from the undefended list to the general
cause list. In Progress Bank of Nigeria & Anor v O.K. Contac

Point Holdings Ltd” the Court of Appeal emphasized that
& pp

summary judgment should not be given unless the defendants’
defence is vague waterless and impotent. But where there is
weakness in the defence of the defendant, judgment should be
given to the plaintiff. However, where facts arc diametrically
opposed, the court should afford the parties equal opportunity to
canvass their case. ' :

A judgment entered on the undefended list is a judgment on
the merits and can only be set aside by way of appcal®. Where the
court finds that there is a good defence and transfers the matter to
the general cause list, the parties will be required to file their
pleadings, otherwise pleadings will not be necessary®.

Order 10" Procedure - Specially Endorsed Writ

This is applicable only to Lagos State. According to the
Supreme Court in UTC (Nig) Lid v Pamotei’' the rationale of
Order 10 procedure is for straightforward cases, whicl are legally
incontestable, and to enable speedy trial of claims, which in law
ought not to be contested because the legal situation is too clear to
allow a defence. It is also designed to discourage unmeritorious
claims or spurious defence. By its very nature, the Ouder 10
procedure means that a_judgment is given without taking the
defence of the defendant™,

The specially endorsed writ is designed for all but seven
actions, whether the nature of the claim is liquidated or

67 (2001)32 W.R.N, 109

% {AC (Tech)-Lid v Anglo-Canadian Cement Lif (1966) NMLR 349,
* 09R2 Anambra Ruies

™ Order 10 High Couri Civil Procedure Rules, Lagos State.

71 (1989)2 NWLR (Pt 103) 244

7 Macawlary v NAL Merchant Bank lid (1990) 4 NWLR (Bt ) 283
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unlignidated. By Order 3 Rule 4 the actions that cannot be

+ prosecuted by a specially indorsed writ are: defamation; malicious

prosecution; breach of promise of marriage; false imprisonment;
seduction; a claim based on allegation of fraud. The preliminary
requirements for the Order 10 Procedure as contained in Order 10
Rule 1(a) are as follows. The defendant must have entered
appearance. The statement of claim must have been indorsed on, or
accompanied, the writ served on the defendant. There must be
affidavit verifying the cause of action or the amount claimed and

stating that there is no defence to the action. In Macaulay v NAL

Merckant Bank Ltd”, the Supreme Court held that a plaintiff can
still make an application for summary judgement after the

- defendant has put in his statement of defence if it appears that the

defence which has been delivered itself discloses facts which make
an application for summary judgpient right and proper.

Where the plaintiff has satisfied the conditions, he can
apply by summons supported with affidavit for judgment. The

. judge may enter judgement for the plaintiff unless the defendant:

() satisfies him that he has a good defence to the action, or
() discloses such facts as may be deemed sufficient to entitle him
to defend the action.

T'hc defendant may show cause, against the plaintiff’s
app_l'lca.t_ion for summary judgment. This the defendant can do by a
pr.ehmmary or technical objection; for exarmple; that the case is not
within the order or that the statement of claim or affidavit in
support is defective. The defendant can also show cause on the
merits, for example, by showing that he has a good defence to the
claim on the merits, or that a difficult point of law is involved, or
that there is a dispute on the facts, which ought to be tried™, '
The Supreme Coutt held in Cotia Commercio v Sanusi Bros Lid”
that the defendant’s affidavit must condescend upon particulars

1]

™ thid ~
™ ibid
75 (2000)2 SCNQR 1515
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and as far as possible deal specificaily with the plaiutiff’s claim
and affidavit, and should also cleatly and concisely state what the
defence is. A mere denial by the defendant of the plaintiff’s
indebtedness is not enough. It is also not enough for the defendant
to show a case of hardship, or a mere inability o pay.

TIn Nishizawa v S.M.Jethwani Ltd’® Aniagolu, J.S.C. in line
with older decided cases stated the principles goveming the
determination of the grant of leave to a defendant to defend action
under order 10 procedure. In the first place, a defendant who has
no real defence to the action should not be allowed to dribble and
frustrate the plaintiff and cheat him out of the judgment he is
legitimately entitled to by delay tactics aimed, not at offering any
real defence to the action but gaining time within which he may

continue tu postpo:.: meeting his obligation and indebtedness. .

Secondary, on the other hand, a plaintiff should not'be permitted to
shut out real (not a sham) defence to an action by his clinging to
the agsert m that once the defendant has failed to “show cause”
against such “plaintiff’s application by affidavit” as required by
order 10 rule 3, he is out of coun and must have a judgment
entered against him mo matter how genuine a defence he has
disclosed by means other than by affidavit under that rule or the

Order”.

Recent Innovations in Civil Procedure

Lagos State blazed the trial when it promulgated a new High Court
(Civil Procedure) Rules in 2004 with radical innovations for a
more efficient and expeditious dispensation of justice. The Federal
Capital territory, Abuja and m~ ' other states in the federation
have followed the La%os state .. -mple. Some of the innovations
include the following.”’

76 (1984)12 8.C. 234
7 Por an incisive discussion on the innovations of the new High Court (Civil

Procedure) Rules see Carol Ajie “Comparing the Lagos, Abnja and Kwars
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Commencement of Action 'by Writ of Summons Under the
New Rules _
Under the Lagqs Rules the person instituting an action is
lllﬂow-tkuown das :,h ‘claimant’. The Rules of the Federal Capital
crmtory and other states of the Federation still e
terminology ‘Plaintiff. RLOY. fhe
]?.y Order 3 Ru]e 2(1) of the Lagos Rules, all civil
proceedings begun by writ of summons shail be accompanied by
) statement of claim
QO llSIE of witnesses to be called at the trial
) wnt:ten statements on oath of the witnesse:, and
O copies of every documents intended to be relied on
o during trial. .
This is wha't has be.en called “front loading’. By Order 3 Rule 2(2)
wl.le_re a claimant fails to comply with Order 3 Rule 2(1) above, his
onginating process shall not be accepted for filling by the Registry.
Undfsr the Albu_]a Ru'les, there is no provision authorizing the
Reglst% tczi Iej ::ct a writ of summons on similar grounds.”®
tder 4 Rule 15 of the Abuja requir i
be accormpaiad b j ' quires a writ of summons to
() a statement of claim
() copies of documents mentioned in the statement of
clfum to be used in evidence;
0 witness statement on oath; and
O a certificate of pre-action counseling.
The purpose of the pre-action counseling is to show that the parties

have been appropriately advised as t :
. o the relative str
weakness of their respective cases, Unde ¢ strength or

r the Abuja jurisdicti
counsel. shall be Ppersonally liable to pay theJcc‘)]::tl;1 Sdollg u?li:;
progceedings wherc 1t turns out to be frivolous. '

State Civil Procedure Rules™ This Day, Sept ,
October 11, 2005 p.43 ¥ Seplember 27, 2005 p.47; Thisday,

78 :
The High Court Rules of Enugu State 2006 contain a T
material with the Order 3 Rules 2(1) & (2) of the Lagggqv:i? in pari

Py
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The defendant is required to respond to the wnt of
summons within 42 days under the Lagos Rules and 8 days under
the Abuja Rules.” The statement of defence shall be accompanied
with the following:

(@)  documents intended to be used in the defence;

(b)  written statement on oath of witnesses;

The Lagos Rules requires the filing of list of witnesses. This is not
required by the Abuja Rules. The Abuja Rules requires the filing of
a certificate of pre-action counseling. This is not required under the
Lagos Rules.® _

Motions to be supported with written Submissions

Another innovation made by the Lagos State High Court
(Civil Procedure) Rules is that motions should be accompanied
with written submissions at the time of their filing.

Under the Lagos Rules®'ex-parte orders abate afier seven
days of its grant but can be extended for another seven days if the
application for extension is made before the expiration of seven
days from the date of the g,rant. Under the Abuja Rules ex-parte
order elapse after 14 days. All the Rules restate the position that
ex parte orders should be sparingly granted to avoid irreparable
damage or serious mischief to the applicants.

Pre-Trial Conferences _

The Lagos Rules provide for pre-trial conferenses.” The
pre-trial conferences should be concluded within three months of
their commencement unless the Chief Judge extends the period.
Order 25 Rule 1(1) of the Lagos Rules provides that within 14 days
after close of pleadings the claimant shall apply for issuance of a
pre-trial conmference notice. The purposes of the pre-trial
conference are: (a) disposal of matters which must or can be deakt

7 Qee Order 3 Rule 3 Lagos Rules: Order 4 Rules 1 and 8 Abuja Rules,

 See Order 17 Rulel, Lagos State (Civil Procedure) Rules 2004; Order 23 Rule
2 High Court {Civil Procedure) Rules, Abuja2005

5 Order 39 Rule 3

% Order 7 Rule 12

¥ Order 25 Lagos Rules
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with on interlocutory application; (b) giving such directions as. to
the future course of the action as appear best adapted to secure its
just, expeditious and economical disposal; (c) promoting amicable
settlement of the case or adoption of alternative dispute resolution.

If the plaintiff (claimant) does not apply for pre-trial
conference, def -ndant may do so or apply for an order to dismiss
the act Au the pre-trial conference, the judge may make an
order for: joining other parties; amending pleadings or any other
process; filing motions; further pre-trial conferences; any other
matters appropriate in the circumstances of the case. Failure by the
claimant (plaintiff) to participate in the pre-trial conference will
lead to the dismissal of his case. If the defendant fails to
participate in the pre-trial conference, it will lead to judgment for
the claimant (plaintiff).

There is no provision for pre-trial conferences under the
Abuja Rules. Nevertheless, Order 17 Rale 1 of the Abuja Rules
provides that “A Court or Judge, with the consent of the parties,
may encourage settlement of any matter{s} before it by either
arbitration, conciliation, mediation or any other lawfully
recognized method of dispute resolution”. On settlement of issues,
Order 33 of the Abuja Rules provides as follows: “On conclusion
of pleadings, the parties shall within 14 days of it submit in writing
to the Registrar the material questions in controversy between
them in the form of issues, which shall be noted by the court and
set down for «

Seftlement 0. --uws i+ important in order to narrow the
issues on which evidence shour. 11 ! < that time is not wasted
on irrelevant issues, -

Written Final Addresses

Under the new Lagos State High Court (Civil Procedure)
Rules final addresses are required to be written. The same is the
position in most nther jurisdictions that have modelled their civil
procedure Rules after the Lagos Rules. e

I
3

& Order 25 Rule 3 Lagos Rules.

-

ol
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Proceedings at the Trial

&
By section 36(3) of the 1999 Constitution, the proceedings
of every court or tribunal determining the civil rights and
obligations of any person shall be held in public. The party on
whom the burden of proof lies shall be entitled to address the court
at the commencement. Usually it is the plaintiff. Usually too, there
is no address. The plaintiff will go ahead to call his witnesses.
Generally, 4 witness gives evidence in court by answering a series
of questions put to him by counsel or the parties to the proceeding.
This method of putting questions to witnesses with a view to
obtaining material evidence from him is called the examination of
the witness™, The examination of 2 witness by the party who calls
him js calléd his examination-in-chief®. Usually, a witness is
examined-in-chief before cross-examination. Leading questions are
not to be asked in examination-in-chief if objected to by the
adverse party except with the permission of the court®’. A leading
question is one that suggests the desired answer; or a question that
assumes a controverted fact about which the witness has not
testified. The two main problems with examination in chief are
how to examine a witness in such a way as to bring out all relevant
testimony as effectively as possible, and where the witness fails to
remember certain details, how to refiesh his memory without
infringing the rules. However, the new High Court Civil
Procedures Rules that adopted the ‘front-loading’ method have
rendered examination- in-chief unnecessary.
After the evidence-in- chief (or introduction of the witness
where the ‘front-loading’ method is adopted) the witness is cross-

¥ Aguda, T.A. The Law of Evidence 3™ edn, (Ibadan, Spectrum Law
Publishing, 1989) 316

% 5. 188(1) Evidence Act.

%8, 1951) Ibid
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examined by the opposing party or his counsel, if he desires. On
purpose of cross-examination, Achike, J.8.C. has this to say’s,

The noble art of cross-examination constitutes a

legal weapornin the hands of the adversary to enable

him effect fhe demolition of the case of the

opposing party. It is therefore good practice for

counsel not only to put across his client’s case

through cross-examination, he should, as a matter of

the utmost necessity, use the same opportunity to

negative the credit of the witness whose evidence is

under fire. Plainly, it is unsatisfactory if not suicidal -

(sic) bad practice for counsel to neglect to cross-

examine a witness after his evidence-in-chief in

order to contradict him or impeach his credit while

being cross-examined but attemp{ at doing so only

by calling other witnesses thereafter®

Generally, the purposes of cross-examination are: to
discredit a witness by showing from his own mouth that he is
unworthy of belief; to discredit 2 witness by demonstrating that his
evidence is inconsistent with other testimonies or to discredit
another witness on the same side; to separate truth from false and
exaggerated statement; to add purposely or inadvertently omitted
facts and to minimize or explain facts; to give the court advance
notice of the theory of the cross-examiner’s case; and to obtain
admissions or proof of facts advantageous to the cross-examiner’s
case. In cross-examination, all manners of questions, including

leading questions, are allowed, provided they are not irrelevant or

vexatious.

After cross-examination, the party who called the witness
will re-examine him, if necessary. Re-examination is for the
purpose of clarification of doubts arising from the cross-
examination, and possibly, amplification, of the witness’s

8 Okegbe & Ors v Chikere & Ors (2000)3 NSCQR 223
5 at. 268
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evidence. All plaintiff witnesses are called and, in tum, they go
through the above procedure. When they have all been called, that
is the end of the plaintiff’s case. It should be noted that
documentary evidence are tendered through the witnesses and
marked as exhibit in court by the clerk of court.

The defendant will now open his defence by calling his
witnesses in turn and each witness will undergo the same process
as the plaintiff’s witnesses. The defendant after calling all his
witnesses will then close his case. Alternatively, a defendant may
at the close of plaintiff’s case, wish to make a submission of no
case to answer. In that case, he shall be put fo an election either to
stand on the submission or to proceed to lead evidence without
making the submission. If he refuses to make the election, the
court shall refuse to entertain the submission®®. But if he elected to
make the submission, he shall nov, if overruled, lead evidence
again in defence of the action.

At the conclusion of evidence of all the parties, counsel for
the parties will address the court. The plaintiff will first address
the court only if the defendant has stated that he proposes not to
call evidence, that is where the defence rests its case on the
plaintiff’s case. Wherc the defendant calls evidence, he addresses
at the conclusion of his witnesses® testimony, summing up his case
and commenting thereon. The plaintiff will then reply generally on
the whole case. This will be followed by a reply on point of law
by the defendant, where necessary.”!

Non-Suit
An order of non-suit implies that although, on that
particular occasion, the plainiiff has failed to prove his case against
the defendant, he should in fairness, not be denied an opportunity
of relitigating the same case™, Therefore, if at the close of hearing,

0 Ekpe v MN. Dev Corp (1967) NMRL 407,
*! Nwadialo, F. op. cit. pp. 702 ~ 703,
" Okegbe & Ors v Chikere & Ors (20003 NSCQR 219
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neither the plaintiff nor the defendant is entitled to judgment, and
the plaintiff ought to be given a second opportunity o g1;»::{:n*~ring his
case, the suit ought to be non-suited and not dismissed . An order
of non-suit ought to be granted where the plaintiff has failed not
because he has not proved his case on the merits, but due to a mere
technical hitch, for instance, where the plaintiff lacks capacity™.

Furthermore, it is appropriate where plaintiff has failed to adduce

 sufficient evidence on a crucial point which was not sufficiently

pleaded, and where the state of evidence does mot entifle the
defendant to _}udgment

In Okegbe & Ors v Chikere & Ors % the Supreme Court
held that an order of non-suit was not appropriate in the case where
the plaintiffs have been found not to have a standing to bring the
action. Also, a court of trial should not make an order of non-suit
without hearing from the parties or their counsel as to the
desirability or otherwise of such an order. If it does so, the order
will be quashed”’.

Retrial

An order of a new trial may be made where there has been
an exror in law or an irregularity in procedure of suck a nature that
on the one hand the trial was not rendered a nullity and on the
other hand the court is unable.to say that there has been no
miscarriage of justicegs. In Eke v Dﬂwaranyia” the Supreme Court
laid down some principles regarding the question of retrial. Where
a trial court made no finding of fact on conflicting material
evidence adduced on an issue by both parties to an action, the
resolution of which is essential to the just determination of the

% Odiola v Coker (1981)5 5.C. 197

* Okpaloka v Umch (1976) 9-10 S.C. 269

9 Ode v Trustees of Ibadan Diocese (1966)1 All NLR 28
% (2000)3 NSCQR 215

7 dkpapuna v Nzeka (1983)2 SCNLR 1

% Achiakpa v Nduka (2001)7 NSCQR 341

9% (2000)6 NSCQR 239
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case, the proper cause is to order a retrial uniess the circumstances
of the case do not warrant such an order. An order of refrialawill
also be made: where there has been a substantial misdirection by
the court; or where there are other substantial etror by the court
dtself and the error cannot be corrected by the appeal court; or
where it appears that the rules of fair hearing has been violated. In
general, the appeal court must be satisfied before ordering a retrial:
that the other party is not thereby being wronged in a ' manner that
there would be a.miscarriage of justice; or that it cannot, in the
exercise of its appellate jurisdiction, do justice in the case and
brmg all- the litigation to an end; or the Justlce of the case, looked
at inr all its special circumstances, justifies it

However, when a plamt:lff’s case has falled in toto, that is
to say, he has not succeeded in discharging the burden on him

going by thc emdence, a retrial order is 1nappropr1atc and will not
be made'"!

Judgments and Orders

Consent J udgment

There is a consent judgment where parties to an action in
court have fashioned out an agreement as to how to settle their
dispute out of court and apply to the court to give _]udgment on the
terrhs they have agreed upon. Such judgment when given is, called
a Judgment by consent a:nd serve as a final determination of the
dispute between the parties'®. To have a valid consent judgment
the parties must be ad idem as to the agreement, and the terms of
settlement must be filed in court, It is the order of court based upon
the terms of settlement that is the consent judgment'® A consent

' Eke v Olowaranyia Ibid

O roid

122 per Karibi-Whyte JSC in Afegbm vA.G. Edo State & Anor (2001)7
NSCQR 549 at 568

199 1bid P, 569

-
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' judgment is a final decision, though an aggrieved party can appeal

against the order of consent judgment with leave of the coqrtm.
The fact that the terms of agreement were negotiated and signed by
counsel on behalf of plaintiff and not by the plaintiff himself with
the defendant did not affect its validity. This is because plaintiff
has given to his counsel a general authority without limitation to
act on his behalf and to represent him in the action®.

A consent judgment will be set aside on any ground, which -

may invalidate an agreement on which it is founded and would be
rescinded'%. For there to be a consent judgment, there must have

- been an agreement of the parties on all aspects of the matter 10 be

covered by the consent judgment. Where the parties agree on some
aspects and have not agreed on others, they should be permitted to
reach an agreement on the latter, or resolve the ?oints of
disagreement by evidence before judgment is pronounced'”’.
Default Judgment .

Judgment may be entered against a defendant for default of
appearance or pleadings. If after the service of a writ on him a
defendant fails to enter appearance, the plaintiff can at any time
after the period prescribed for appearance, obtain Judgment
through a motion on notice supported with affidavit'’®, Under
Order 9 Rule 12 of the Lagos Rules, the Plaintiff shall on default of
appearance by the defendant, cause a statement of claim to be
served and the action may then proceed as if appearance had been
entered.

Where a defendant fails to file a statement of defence, the
plaintiff can, after the period specified for filing a statement of

defence, bring an application supported with affidavit for
judgment'®,

164 1hid
105 1hid P, 570
10 rhid P,'569

- 17 Per Ayoola, JSC in Menakaya v Menakaya (2001)7 NSCQR 685 at 732

198 08R15 Anambra Rules;
024K 11 Lagos Rules; 09R 42(2) Anambra Rules,
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Judgment obtained in any of the aboveinstances is a
default judgment. A plaintiff is not automatically entitled to
Judgment because the defendant has failed to appear or to enter a
defence. It is a matier within the discretion of the Jjudge, to be
exercised in proper cases where it is clear that the defendant does
not have a defence, or has not shown interest in making any
defence!'®, '

A defendant may apply for a defanlt judgment to be set
aside. The principles guiding a court when considering an
application to set aside its judgment given in the absence of one of
the parties before it are: '

(0)  The reasons for the applicant’s failure to appear at
the hearing or trial of the case in which judgment
was given in his absence; _

(0)  Whether there has been undue delay in making the
application to set aside the judgment so as to
prejudice the party in whose favour the judgment
subsists;

(0)  Whether the party in whose favour, the judgment
subsists would be prejudiced or embarrassed upon
an order for rehearing of the suit being made, so as
to render such a course inequitable.

(0)  Whether the applicant’s case is manifestly
unsuppertable; and

(0)  Whether the applicant’s conduct throughout the
proceedings that is, from the service of the writ
upon him to the date of judgment, has been such as
to make his application worthy of a sympathetic
consideration.

All the conditions must be severally met!'!,

' Jammal Limited v MISR (Nig) Ltd (1972)4 S.C. 79
" Haruna v Ladende {1987) NWLR (Pt 67) 941 &
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Final Judgment

At the close of the case for both parties and their addresses,
the decision of the court may be delivered at that time or be
reserved for another date. The decision must be delivered in the
open court' %, By section 294(1) of the 1999 Constitution, the court
is obligated to deliver its judgment within 90 days from the
conclusion’ of final addresses, though non-compliance with this
requirement cannot be a sufficient ground to set aside the judgment
except where the party complaining has suffered a miscarriage of
justice by reason of that ',

In C.C.B. (Nig} PLC v Olpala''* the Supreme Court held
that legal decision of a court of record are never made or handed
down orally. ' '

- Execution of Judgment

Interlocutory Judgments

' An interlocutory judgment or order is one, which does not
deal with the final rights of the parties but merely directs how the
parties are to proceed in order to obtain the final decision.
Interlocutory judgments are- usually enforced by contempt
proceedings and the courts have inherent power to take
disciplinary action in order to enforce its orders''?,
Final Judgments _

A final judgment is one, which ﬁnall}r settles the rights of
the parties in the subject matter of the claim''®. There are various
writs available for the purpose of execution of final judgments
depending on the circumstances of each case. Execution may be
against the judgment debtor or against his property.

12 gection 36(3) 1999 Constitution,

13 Section 294(5) :

14 (1997)8 NWLR (Pt 518) 673

1 Okoya v Santilli (1990)2 NWLR (Pt 130) 172

¢ Babajide v AISA (1966)1 ANLR 254,
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The Writ of Fifa (Fieras Facias)

This is the commonest writ of execution but it is for money : !

judgments only. It is an order which will authorize the court bailiff

to seiz:e and sell moveable property, and with the leave of the -
court, immovable property, of the judgment debtor.

Garnishee Proceedings (Writ of Garnishment)

This is execution. by diverting money due to the judgmenf"
debtor from other persons, (for instance in his bank account), to the
judgment creditors.

Writ of Sequestration

' Such a writ empowers persons appointed by the court to
eater upon all the immovable property of the judgment debtor to
collect rents and profits thereftom and to take possession of all his -
movable property until he complies with the judgment,

Writ of Possession '
This is used for the enforcement of judgment on landed

property. The party who obtains judgment employs the writ to take

actual possession of the property.

Writ of Delivery

This is the mode of enforcenrent of a judgment for the

delivery of goods. It is usually an order for the Jjudgment debtor to

retum specified goods or chaitel to the judgment creditor on or
before a certain date. '

L al
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OUTLINE OF CRIMINAL PROCEDURE

Institution of Criminal Proceedings .
Criminal proceedings can be instituted in any court or iribunal
vested with criminal jurisdiction by any of the following: (a) the
attomeys general; (b) the police; (c) special prosecutors; (d)
private persons.
The Attorneys. General o o
By sections 174(1) and 211(1) of the 1999 Constitution of Nl‘gen
the Attorney Generzl of the Federation or of a State, respectively,
shall have power; o .
(2) to institute and undertake criminal pmceedlngs
against any person before any court of law in
Nigeria, other than a court martial, in respect of any
offence created by law; .
(b) to take over and continue any such criminal
"proceedings that may have been instituted by any
other authority or person; and . .
© to discontinue at any stage before judgment is
delivered any such criminal proceedings instituted
or undertaken by him or any other authority or
person, : :

The Atiorney General of the Fedération acts in Tespect of Federal’ |

offences while the State Attorneys General generally act in respect
of State offences. The powers cnferred on the Attorney General
under subsection (1) above may be exercised by him in persen or
through officers of his department.’ In the exercise of his powers,
the Attorney General shall have regard to the public interest, ghe
interest of justice and the need to prevent abuse of legal process.” It

| 5.174(2) and 5.211(2) 1999 Constitution
2 8 174(3) and 5.211(3) 1999 Constitution
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must be noted that in exercising his power, the discretion of the
Attorney General is absolute. He is not subject to. the control of
any person or authority whatsoever — not even_the courts. And.
even where he has abused his discretion, the only sanction a%ains't
him s the reaction of his employer or adverse public opinion.” The
Attorngy General has an absolute discretion in deciding who to
prosecute and for what offences, even where several people
commit.the same offence. And he needs not give reasons for his
decision.* After filing information in the court the Attorney
General can ask a private legal practitioner to continue the
prosecution.’ o
The Police

The law empowers the police to conduct eriminal
prosecutions. By the combined effect of sections 4 and 19 of the
Poliwe Act 1967 (as amended by the Police Miscellaneous
Provision) (Decree No. 5 of 1989) any police officer may conduct _
in person all prosecutions before any court whether or not the
information or complaint is laid in his name.. In practice the bulk
of oriminal prosccutions are conducted by the police and in the
magistrate’s courts. In Federal Republic of Nigeria v George
Osahon® the Supreme Court held that the Police authority ‘can, by
virtue of section 174(1) of the 1999 constitution, prosecute any
criminal charge at the Federal High Court through its legally
qualified officers or through any counsel they may engage for the -
purpose. However, the power of the police to prosecute criminal
offences is subject to the power of the Attoriey General under the
constitution to takeover or discontinue any criminal prosecution.

* State v S.A4. flovi (1983) 1 S. CN.L.R. 94

* State v Commissioner of Police, A. G. Oyo State and DPP, Oye Siate
(1982) 1 NCR 209
Tukur v Government of Gongola State (1988) 1 NWLR (pt68) 37; State v
Gwonfo (1983) 1 SCNLR 142 '
Tukur v Government of Gongola State (1988) 1| NWLR (pt68) 37; State v
Gwonto (1983) 1 SCNLR 142
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Speclal Prosecutors . Al F

Certain legislations creatmg an offencc may speclfy
persons other than the police who can institute legal proceedings in
respect of the offence. In such circumstance, it is only a person
within the category specified by the legislation who can institute ;
criminal proceedings in respect of the offence. For instance,
section 7(2) of the National Drugs Law Enforcement Agency Act
stipulates that the proseciiting unit of the Agency is responsible for
prosecuting persons alleged to have committed offences created by
the Act. By section 157(2) of the Customs and Excise Management ,
. Act only the Attorney General of the Federation can institute
criminal proceedings for offences created under the Act and such
prosecutions must be sanctioned by the Board of Customs and
Excise. Section 61(1) of the Corrupt Practices and Other Related
Offences Act 2000 provides as follows: “Every prosecution for an
offen-e¢ under this Act or any other law prohibiting bribery,
corru, ‘ion and other related offences shall be deemed to be done
with the consent of the Attorney-General.” By section 57 of the
Electoral Act 2006  the Independent National Electoral
Commission is empowered to prosecute electoral offences
disclosed in an election petition reported to 1t by an election
tribunal.
Private Persons

A private person normally lays his complaint to the pohce
who after investigation will decide whether to prosecute or not.
However, in certain instances, a private person is empowered by
law to institute criminal prosecution against an offender. A
private person is allowed by law to lay a complaint before a
magistrate except in respect of offences in which the law stipulates
that complaint can only be laid by or wzth the consent of the
Attorney General or by a specified person By section 342 of the
Criminal Procedure Act applicable in Southern Nigeria, a private

7 See S. 59(1) CPA; S. 143(c) CPC; S.185(b) CPC; S. 342 CPA.
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person can file information in respect of any offenee upon
compliance with conditions stated in the provision. In WNorthern
Nigeria, a private person can file a charge under the Application
for leave to file a charge rules 1970. It must be. noted that the
power of a private person to institute criminal proceedmgs is rarely
exercised. '
Courts with Original Criminal J urlsdlction

" The courts with general original criminal ]m'lsd:ct:lon in
Nigeria are the Magistrate Courts and State High Courts. Courts of

* special ¢criminal jurisdiction are Juvenile Courts, Coroner's Courts,

Customary Cows, Area Courts, the Federal ngh Courts, Mlhtary
Courts and Court Martial.. _

‘Modes of Instituting Criminal Pmceeding's '

-

Magistrate's Courts

The most popular mode of instituting cnmmal procecdmgs'
in Magistrate's Courts in Southern Nigeria is by bringing a person
arrested without warrant to court upon a charge signed by a police -
officer. In Notrthern ngena, an accused can also be tried upon a
charge® but the charge is drafted by a magistrate upon GOI]VIthO!‘l
that a prima facie case has been made against the accused.® The
police would normally bring the accused and a first information
report before the magistrate. Another procedure in the North is the
short summary procedure whereby if an accused admits
committing the offence, the court will pumsh"summanly without
drafting a charge,

Criminal proceedings can also be commenced in the
Magistrate's Courts (whether in Southern or Northern Nigeria) by
laying a complaint before a magistrate.'® A complaint is an
allegation made orally or in writing to a court that any named

¥ 8. 78(b)
? QSs. 159-160 CPC
'°8.77(a) CPA;5143(a)CPC
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person has committed an offence, with a view of moving such
court to issue a process.!! On the basis of the complaint the
magistrate may issue processes against the suspect. Generally, a
Magistrate handles summary offences as opposed to indictable
offences. However, a Magistrate may try an indictable offence
summarily, except capital offences like murder or armed robbery.
In any case, before a Magistrate can try an indictable offence, the
accused must be put to his election whether he wants to be tried

“summarily by the Magistrate's Court or whether he prefers to be

tried at the High Court. If he elects summary trial, then the
Magistrate can proceed with the trial of the offence. A frial by a
Magistrate for an indictable offence is vitiated if the accused is not
put to election,
High Courts

Tne commonest mode of instituting criminal proceedings
in the High Courts is by filing an information in the South and
preferring a charge in the North.'? Before filing an information, the
consent of a High Court {'udge must be obtained and failure to
obtain the consent is fatal."> Under the Criminal Procedure Law™
applicable in Anambra and Enugu States, the consent of a high
court judge has been dispensed with. Preliminary Inquiries has
also been dispensed with.'> What is required is proof of evidence
by a law officer where the charge relates to (a) capital offence;
offence punishable with imprisonment for life; () any indictable
offence in respect of which the accused person has elected to be
tried by the High Coutt. In some States of Southern Nigeria'®
information for an indictable offence is filed after proliminary
inquiry or investigation by a magistrate to ascertain whether there
is a prima facie case against the accused.

181 CPA;s.} CPC

12 8 77(b)CPA; s 185(b)CPC.

12 8 71{b)CPA; s 185(bICPC,

4 Cap 37 Laws of Anambra State S5 233-241
154,237 - ,

16 The Old Bendel and Rivers States
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In Northern Nigeria, the commonest mode of instituting
criminal proceedings is by filing a charge in the High Court with
the leave of a High Court Judge.!” In both Southern and Northern
Nigeria, a complaint may be laid before a High Court Judge
whether orally or in writing.'® In this case, consent is not

necessary.

Lastly, information may be exhibited by the Attorney
General. Under section 72 of the Criminal Procedure Act the
Attorney General may exhibit to the High Court information for
all purposes for which the Attorney-General for England may
exhibit information in the High Court of Justice in England. The
only type of such information that Her Majesty’s Attorney General
can mnow exhibit is the information ex-officio for such
misdemeanors as sedition.'

Processes to Compel Appearance of an
Accused Person in Court

The appearance of an accused person in court may be
secured by issuance of summons, watrant of arrest or arrest
without warrant.

Summons

This is a document directed by the court to a suspected
offender calling upon him to appear before the court to answer a
complaint made against him. The summons must state in writing
the substance of the complaint, the name of the accused, the date of
issue, and must be in duplicate, signed by the magistrate or justice
of the peace. It should require the suspected offender to appear
before the court at a certain time and place. Summons is normally
served personally on the person summoned. Where personal

7S, 185(b)CPC

' CPA 8.77 (b) (iv); CPC S.143(d)

" Nwadialor F. "Criminal procedure" in Okonkwo (ed). Introduction o
Nigerian Law (London: Sweet & Maxwell, 1980) pp. 383-4,
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service is not possible, application can be made to the court for an
order of substituted service. Substituted service may be effected by
affixing a duplicate copy of the summons on a conspicuous part of
the residence of the person to be served. In the Northem States,
substituted service can be made by handing a copy of it to an adult
male member of his family.? Service of summons is effected by
the police, an officer of court or any other public officer. A
‘qumifons to be served out of jitlsdiction™ is first-sent to a court
within jurisdiction, which shall thereafier direct service as if it has
issued the summons.

~ Receipt of summons is acknowledged by endorsing the
duplicate to that effect and a copy shall be returned and retained by
the court. Proof of service is established by an affidavit or evidence
in court of the serving officer. Refusal 1o receive a summons may
attracc detention or committal to prison.

A summons is normally issued when the offence is a minor
one. Where a person fails or refuses or neglects to appear in court
after receipt of a summons, a warrant for his arrest may be issued.
Warrant of Arrest

A warrant of arrest is an authority in writing issued by a
court or justice of the peace to a police officer or any other person
to arrest an offender>! A warrant of arrest is normally issued in
respect of a serious offence or where a summons is disobeyed. A
warrant of arxest ordexs the person to whom it is directed to arrest
the offender and bring him before the court. It is issued on a
complaint which must be in writing and on oath. It must bear the
date of issue, state concisely the offence for which it is issued,
name or otherwise describe the person against whom it is issued. It
must also state the person to whom it is directed who shall execute
it.

g 55CPC
21 gg. 25, 26 and 27 CPA; 8. 58(1) CPC,
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A warrant of arrest remeins in force until executed or-
capcelled. It may be executed on any day, including a Sunday Qr
a public holiday.? ' ' - -
Arrest Without Warrant .

b . . ’
=" Upder certain circumstances; a police officer may without a
warrant and without the order of a magistrate or judge arregta
person. A police officer ean arrest any person without warrant
where the person commits any offence in his presence.?* A pbliée
officer can also arrest without warrant a person reasonablfr'

_suspected to have committed an.indictable offence. To constitute
- an arrest the police officer shail actually touch or confine the body

of the person to be arrested, uniéss there be submission to custody
by word or conduct.?® The person is not to be handcuffed, bound or
subjected to unnecessary restraint without the order of a court,
magistrate, or justice of the peace, except when there is likelihood
of violence being committed or an attempt being made to escape or
for - persoffal safety of ‘the person concerned®® A judge or
magistrate can arrest or direct the arrest of any person who
commits an offence in his pfesence.”’ A private person has power
to amrest without wairant .a person who commits an indictable
offence in his presence; or a person who is reasonably suspected to
have committed a felony; or is 1easonably suspected to have
committed a misdemeanour,at night.”® :

2 8,25(2)C.P.A;S.62C.P.C.
#3.28(2) C.P.A. ' " ’
#8.10(1) C.P.A. S.26C.P.C. ' ,

B8 ICPA:S.7TCPL: C . /

%S 4CPA; SITICP.C. ..f

277 S.15 C.P.A,; 8. 30(1) C.P.C. However, under the C.P.A. jurisdiction, the |
offence must have been committed within the judicial division or :
magisterial district of the judge or magistrate respectively.

¥ S5 12and 13 CP.A. S. 28 CP.C,
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Bail Pending Trial
A person under arrest or in custody may be granted
temporary released pending his trial. This is by means of bail. The
1999 Constitution provides that a person arrested on reasonable
suspicion of having committed a criminal offen'ce_ or for the
purpose of preventing him from committing a cm.mnal offence
must be brought to court within a reasonable time (S.35§4).
Reasonable time in this context means one day where there is a
court of competent jurisdiction within a radius of 40 }cilometres
(S.35(5)(a)). Where there is no such court, reasonable time means
two days (8.35(5)(b)). This provision does not however apply to
persons suspected to have committed a capital offence: (S.35(7)).
Where a person is charged 1o court, after making a plea, an
application for bail is normally made orally from the Bar where the
prosecution in its turn also states its objection (if any) and the court
thus determines the application upon the informed statements not
on oath. In Abiola v Federal Republic of Nigeria® the defence
made an oral application under the provision of section 341 of tl}e
Criminal Procedure Code for the release of the appellant on bail.
The trial court refused bail on the ground, inter alia, that the
application for bail was made orally. On appeal to the Cm_u't f’f
Appeal, it was held, inter alia, that the cowrt was wrong in its
conclusion that the application for bail must be in writing
supported by affidavit evidence. According to the Court,
application for bail pending trial can only be required to be by
summons ot written motion where an accused person has not be
formally arraigned before a court. It was also held in that case that
since the court presumes in favour of the liberty of the subject and
his innocence until found guilty, the onus is on the prosecution to
show, In a given case, that an accused or applicant for bail is one
that should be refused bail. If an accused is not represented by
counsel, the court has a duty to consider bail for him even when he

2 (1998) | HRLRA 333.
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did not apply for it. In the recent case of Bamaiyi v The State & 4
Ors™ the Supreme Court held that the factors to be considered in
granting or refusing bail pending trial are: (1) the evidence
available against the accused; (2) availability of the accused to
stand trial; (3) the nature and gravity of the offence; (4) the
likelihood of the accused committing another offence while on
bail; (5) the likelihood of the accused interfering with the course of
justice; (6) the criminal antecedents of the accused person; (7) the
likelihood of further charge being brought against the accused; (8)
the probability of guilt; (9) detention for the protection of the

- accused; (10) the necessity to procure medical or social report

pending final disposal of the case. The court has in most cases,
discretion to admit an accused person to bail pending trial, but, in
the exercise of the discretion, the nature of the charge, the evidence
by which it is supported, the sentence which by law may be passed
in the event of a conviction, the probability that the appellant will
appear to take his trial, are the most important ingredients for the
ghidance of the court and where these are weighty, an appellatc
court will not interfere.”! In practice, bail is granted as a matter of
course where the offence is a simple offence or misdemeanour,
except there is a compelling reason to the contrary. Where the
offence is a felony the court normally exercises a discretion taking
relevant factors into consideration. A person arrested for capital
offence cannot be granted bail by the police or a magistrate. It is
only a high court that has discretion to grant bail in such matter,’

and the discretion can only be exercised where there are special
circumstances. > '

;" (2001) 6 NSCQR Vol. 6 (pt. 1) 156
Bamaiyi v The State & 4 others Ibid.

28,1 18(1) C.P.A.;s, 34(1) C.P.C.; 5.73(1) Criminal Procedure Law of old
Anambra State Cap. 37 Laws of Anambra State 1986,
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Charges

A charge is a document containing the statement atnd
particulars of offence(s) with which a person is accused and tried
before a court of law. The document is referred to as a charge in all
courts in Northern-Nigeria. In Sonthern Nigeria, it is called a
charge in magistrate. courts but in the High Courts it is called an
information. The charge shall contain the name of the accused; the
date of commission of the offence; the place of commission of the
offence; the description of the offence by the name given to it by
the law creating if, but if there is no such name, so much of the
definition of the offence must be stated as would give the accused
person sufficient notice of the matter with which he is chargtad.
The charge should also contain thé section of the law under which
the accused will be punished. Failure to state the law alleged to
have been violated is fatal because of the requirement of section
36(10) of the 1999 constitution that a person cannot be convicted
of a criminal offence unless that offence is defined and the penalty

-- therefor is prescribed in a written law. The authority preferring the

charge must sign the charge.

: " Trials Generally - ' ' .
A Jarge majority of criminal trials af conducted in the magistrate

. courts and by the police. On the other hand, criminal trials in the

high court.are generally conducted by law officers of the state
" otherwise called state counsel. The offences prosecuted by the
police are necessarily the less serious ones involving mainly issues

 of fact and little or no techmical legal arguments. Such offences are
_ the commeonest ones and therefore constitute the greater part of

criminal trials. There is however a growing practice whereby
victims of a crime or complainants who can afford it will hire the
services of a private legal practitioner who will apply to the
Attorney General for fiat to prosecute an offence. If the Attorney

. General grants his fiat, then the private legal practitioner will

undertake the prosecution. The accused person may defend himself

o

N
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in person or by a legal practitioner of his own choice.® The
Supreme Court in R v Uzodinma™ declared unconstitutional
section 2§ of the Area Court Edict of 1967 of Northern Nigeria.
which prohibits the appearance of a legal practitioner to represent
an accused. Every accused person shall be present in court during
the whole of his trial unless he msbehaves himself by so
interrupting  the proceedings or otherwise as to render their
continuance in his presence impracticable.”®> In the Northem
states, the court may dispense with the presence of the accused
when a summons has been issued for his appearance provided he
either appears by counsel or he pleads guilty in writing. But in
such circumstances the court may not sentence the accused to any
term of imprisonment or detention or order him to be subjected to
any disqualification without adjournment for his personal
appearance.”® In the South, where the offence in respect of which a
summons is issued carries a penalty not exceeding N100.00 or
imprisonment not exceeding 6 months or both, if the accused
pleads guilty in writing, or appears and so pleads by a legal
practitioner, his presence will be dispensed with.”” The court can
dispense with the presence of an accused if he is of unsound
mind.* In Anambra and Enugu States, the complainant is required
to be present throughout the trial otherwise the case will be struck
out.”
Plea

When an accused is brought before the court, the charge
shall be read and explained to him by the clerk of court to the
satisfaction of the court. If the trial is in the magistrate court and an
indictable offence is involved, the accused wiil be called upon to

8. 36(b)(c) 1999 Constitution

* (1982) 1 NCR 27

%> 3210 CP.Ajs. 153CP.C.

% Nwadialor, op. ctt. p. 374: s 154(2) C.P.C.

78, 100C.P.A.

%8,223(2) CP.A.

%', 167 Criminal Procedure Law Cap. 37 Laws of Anambra State 1986.



-

376 Modern Nigerian Legal Sysiem

elect whether to the tried in the magistrate’s court or not. After
. election, where election is required, the accused shall thereafter be
asked to plead to the charge. This is called arraignment. Failure to
read and explain a charge to the accused before plea or trial vitiates
the trial.** The accused may refuse or fail to plead to the charge. In
such a situation the court has to determine whether the refusal to
plead fo the charge is out of malice or due to the visitationi of God.
If the court is of the opinion that the refusal or failure to plead to
.the charge is out of malice, the court shall enter a plea of not
guilty. Where, hewever, it is as a result of visitation of God, the
coutt shall order that the accused be sent to an asylum.” The
~ accused may plead guilt to the charge. Where there is such a piea,
the court shall ask ail necessary questions to ensure that the
accused intends to admit the offence. If the court is satisfied that
the accused intends to admit the truth of the essentials of the
offence, it shall convict him of that offence and sentence him
accm'dingly,r.f12 A plea of guilty must be unambiguous and
unequivocal, otherwise it will be treated as a plea of not guiity. An
accused may plead not guilty to the charge in which case he is
deemed to have put himself upon his trial.
The accused may plead not guilty to the offence charged
‘but guilty to one not charged, but for which he can be convicted.
There are specific cases under the Criminal Procedure Act where,
on a charge of one offence, the accused may be convicted of
another offence which, though not charged, is somehow related to
the one charged.® In such a situation, where there is a plea of
guilty to the offence not charged, and the court and the prosecution

accept the plea, the court may convict and sentence the accused for
the offence thus admitted.

40 g 36(6)(a) 1999 Constitution; Jorahim v State (1979).3 LRN 110
415390 C.P.A.; S. 188 C.P.C. Yesufic v State (W2) 12 §.C. 1,42

42 5 218C.P.A.;Ss. 187 and 16 (3GP.C.; Ahmed v GRP (197))

. NMLR. o

4135, 169-179C.P.A.
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The fourth kind of plea is the plea of autrefois acquit, or
autrefois convict or pardon. Pursuant to the provisions of section
36(9) and (10) of the 1999 Constitution, where such a plea is
supported by evidence, the court must dismiss the charge. '
Presentation of Prosecution's Case : o

The prosecution may begin his case with an opening speech
giving a summary of evidence he intends to adduce to support the
charge. In practice, however, the prosecution makes no such
speech but goes ahead to call his witnesses one after the other.
Before a witness begins to testify, the clerk of the court will
announce that other witnesses in the case should be out of court
and out of hearing. The Court of Appeal held in Ekang v State™
that failure to keep witnesses out of court when anothér witness is
testifying may affect the weight of their evidence but does not
make it inadmissible. '

Witnesses shall ordinarily give their evidence on odth or
affirmation.’ However, evidence may be given when not on oath
where it is the testimony of a child who does not understand the
nature of an oath but possesses sufficient knowledge to justify the
reception of his evidence and understands the duty of speaking the
truth.% Bvidence not on oath may also be received when it is the
evidence of a non-believer or a person whose religion forbids the
taking of oath.*” Prosecution witnesses will be called in turn and
led in evidence-in-chief. Thereafter each wimess will be cross-
examined by the accused or his counsel. The prosecutor may re-
examine the witmess after the cross-examination if there is any
ambiguity to resolve, This process will go on until all the evidence
against the accused person has been adduced. The prosecution will
then close his case. -

“ (2001) 11 NWLR (Pt723) 1; See also Falaju or Amos (1983) 2 5C 209
498, 179 Evidence Act
:j S. 182 Evidence Act; Olon v State (1988) NWLR Pt77

S. 181 Evidence Act
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Case for Defence
When the case for the prosecution has been closed, the

defendant has two courses of action open to him. He may submit

that there is no case to answer - no case submission. He may
alternatively proceed to staie his own defence.

No Case Submission
A no case submission may be made in the following

) circumstances:

(@)  when there has been no evidence to prove an essential
element of the offence;

b when the evidence adduced by the prosecution has been so
discredit as a result of cross-examination or is so manifestly
unreliable that no reasonable tribunal could safely convict
on it.*

If a no case submission is upneld, the accused shall be
discharged which is equivalent to acquittal.”® Where a no case
submission is overruled the accused will be called upon to present
his defence. At the close of the prosecution's case, if it appears to
the court that a prima facie case is made out against the defendant
sufficiently to require him to make a defence the court will call
upon him for his defence. If the accused is not represented by a
legal practitioner, the court will inform him that he has three
alternatives open to him, namely:

(a) he may make a statement, without being sworn,
from the place where he is; in which case he will
not be liable to cross-examination; or

(b)  hemay give evidence in the witness hox, after
being sworn as a witness; in which case he will be
liable to cross-examination; or

{c}  he need not say anything at all if he so wishes.

*® Jbeziako v COP (1963) 1 All NLR 61; Mohammed v State (2007) NWLR (Pt
1032) 152
¥[GPy Marke (1957) 2 F.8.C 5; 8. 301(1) C.P.A,; S, 191(5) C.P.C.
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In addition, the court shall ask him if he has any witness to
examine or evidence to adduce in his defence and the court will
then hear the defendant and his witnesses and other evidence, if
any. The witnesses of the defence will go through the same
processes of evidence-in-chief, cross-examination, and re-
examination (if necessary), as the witnesses of the prosecution.
Closing Addresses _

The defence or his counsel has the right to address the court
at the commencement or conclusion of his case. The prosecution
has a right of reply in the following circumstances;

(@) where a law officer appears personally for the

prosecution,
(b)  where the defendant tenders a document in support
- of his case;

(¢) where the defendant calls a witness other than the
defendant himself, and the witness testifies for the
defence (other than as to the character of the
defendant). '

{(d) Where the defence, while addressing the court
either before or at close of their case, introduced
some new matter not supported by evidence.

Judgment

At the close of the case for both sides, the court will
pronounce its judgment.  Where the prosecution has established
its case beyond reasonable doubts, the accused may be convicted.
Where the prosecution has not met the standard of proof the
accused will be discharged and acquitted. Section 294(1) of the
1999 constitution provides that every court established under the
constitution shall deliver its decision in writing not later than
ninety days after the conclusion of evidence and final addresses
and furnish all parties to the cause or matter determined with duly
authenticated copies of the decision within seven days of the
delivery thereof. However, non-compliance with this provision
cannot be a sufficient ground to set aside the judgment, except
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where the party complaining has suffered miscarriage of justice by
reason thereof.”’
Allocutus

Allocutus means a plea made by the accuscd or defence
counsel in mitigation of sentence after conviction. The registrar
will normally ask the accused whether he has anything to say why
sentenced shall riot be passed on him according to law.

_.. Sentence

The main punishments, which the courts can inflict under
the Criminal Procedure Act or Code, are death, imprisonment, fine
and caning. .

Death Sentence

. - Death is the mandatory sentence for the offences of murder
or armed robbery or other capltal offences. Only ‘the High Courts
and the superior Area Courts in the North can impose death
sentence. A death sentence cannot be passed on a woman found to
be pregnant at the time of conviction but in lieu of it, the woman is
sent to imprisonment for life. Death sentence cannot also be passed
on an offender, who, in the opinton of the court, has not attained
the age of 17. Such offender should be ordered to be defained at
the pleasure of the President or Govemor as the case may be.
Imprisonment

Imprisonment as a pumshment for a crime may be either
with or without hard labour. A person sentenced to imprisonment
is detained in a prison. Where a person is convicted of more than
one offence and sentenced fo terms of imprisonment therefor, the
terms may be ordered to run concurrently or consecutively.

Fines *

Generally a court has the power to impose fine in  lieu of
imprisonment,”’ In any case, many offences are punishable with
fines only, Where there is default in payment of fine, the court may
order imprisonment.

# g 204(S) 1999 Constitution
51 g 382(1)C.P.L.; 8.23(1)C.P.C.
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Camng '

Courts are authorized in certain circumstances to impose a
sentence of caning. ! However, the sentence cannot be passed on
females or males of 45 years of age. In the States in the former
Eastern Nigeria, caning as 2 punishment can only be imposed on
juveniles, It is submitted that caning as a punishment for adults
constitutes inhuman and degrading treatment within the meaning
of section 34 of the 1999 Constitution.

32 8. 18 of the Criminal Code; S. 387 CP.A.

¢
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The bar is however distinguishable from the bench, Tn a; ..

- court of law, the ‘bar’ is more or less an imagifiary batkter #
~ separating the bench and the front row of counsel’s seats from the”&
rest of the court. In Nigeria and in other common law counnfi_&_s‘h.thﬁ:jﬁ.
- word ‘bar’ has now acquired a different meaning. J now.” -

CHAPTER 12

j THE LEGAL PROFESSION, LEGAL AID
' AND ADVICE

T

S e T e

The legal profession, in the words of Professor Tjalaye, is
the portmantum phrase encasing two vocations or callings — the bar
and the bench.! The bench generally refers to the entire judiciary.
There are two categories of the bench, namely, the lower bench

-and the higher bench. The lower bench comptises Magistrates and

Juglges of District Courts, Customary and Area Courts (who are
‘fram?d lawyers). Thus the lower bench is made up of judges of
inferior courts. On the other hand, the higher bench is made up of

» judges of superior courts of records — High Court J udges, Judges of

Sharia and Customary Courts of Appeal, and Justices of the Court
of Appeal and the Supreme Court. The word ‘fudiciary’ is used to
refer to collectively all the judges of the lower and the higher
bench.” The term ‘judicature’ is wider than the term judiciary in
that it embraces both the institution (the courts) and the judiciary
(the judges).” It has however been contended by some authorities

that th4e. judiciary as an institution consists of the bar and the
bench.” -

' ljalaye, D.A. “The Legal Profession and the Third Republic” an

address delivered at the 1991 Annual Bar Conference held at Owerri,
26— 30 August 1991 p.1
? Ibid
? Uwais, M.L. J.8.C. (as he then was) “The Position of the Judiciary -
Structure and Position of the Judiciary” 1989 Judicial Lectures:
Continuing Education for the Judiciary (Lagos: MIJ Professional
Publishers Ltd., 1991) p.81 : ' ]
* Oputa, C. “Hands Off the Bar” : The Way Out to “The Way Forward”
Keynote address at the Plenary Conference of the Branches and Legal
Practitioners of the NBA held at Jos 26th ~ 27th August 1997 p.1.

metaphoricaily refers to all lawyers who have been admitted ot
called to the bar whether or not they are actively practicing at the
bar.” Thus, the bar. includes law officers employed by the
government, private legal practitioners, law lecturers, and other
qualified legal practitioners employed by companies and statutory
bodies. . . '
In England, there are two branches of the profession
(outside the bench) — barristers and solicitors. The barrister is
involved mainly in advocacy, having the right of audience in ail
the superior courts, xcdvocacy means pleading for another. A
person who speaks in favour of, or who argues a case in court of
law on behalf of; either party to a suit is an advocate at the bar — a

barrister. The solicitor, on the other hand, is the general legal

adviser to the citizens, He does non-litigatious - works like drawing
up conveyances, contracts, wills and administration of  estates,

. trusts and advising clients). For litigatious matters the solicitor

instructs the barrister and does all the necessary spade: waorks:
before the commencement of the action. He settles the materiais to
be used in any application. The barrister in turn is to inferview
clients in the presence of the solicitor. He also talks to the’

instructing solicitor for his fees and not the clients. S :
In Nigeria, the two branches are fused. Every lawyer on
enrchnent practices both as a barrister and as.a solicitor.
A Right to Practice S ‘
By section 24 of the Legal Practitioner’s Act’ a legal
practitioner means a person entitled in accordance with the

¥ jalaye, op.cit -
6 Cap 207 Laws of the Federation 1990
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provisions of the Act to practice as a barrister either generally or

~ for the purpose of any particular office or proceedings.
- "I‘hose Entitled to Practice Generally

. A person shall be entitled to practice generally if his name

-is on the roll of Legal Practitioners kept by the Chief Registrar of

the Supreme Court,” .

_ " A person is eititled to be enrclied if hé has been called to
the bar and he produces-a certificate of his call to bar to the Chief

Registrar off the Supreme Court’ In order to be entitled to be
called to the bar, a person shall produce to the Body of Benchers a

qualifying certificate, and in-addition satisfy the Benchers that he

113 of good character.” The qualifying certificate includes a law
‘degree from a recognized university and completion of the

practical training course at the, Nigerian Law School. Students

_from other accredited common law institutions ritay be admitted to
. the Law School though they are required to take extra courses —

part 1 of the bar examinations Part II of the bar examination i
. _ « A . Xamination 18
compulsory for both Nigerian and forei gn students.
The Council of Legal Educatien can exempt a person from

_ go_i:}g t11r0111§h thl? Law School before issuing him with a qualifying
~ certificate. " This' power of exemption is exercised in very

exceptional circumstances, So far only tw :
fron ‘ - . ¥ two persons ha
ot the exertiption. - WY WoPp ve benefited

The good character of a prospective legal practitioner is ﬁf |

~ utmost importance. Law is a noble and honourable profession that

has no .place, for a doubtful character. Before admission, a
prospective lawyer is required to produce evidence of his ﬁtnes; to
practice law. He must obtain letters from two members of the Bod

of Bencheys certi_fjfing that he is a fit and proper person to bz

= :

7S, Z I#%gal Practitioner’s ActCap, 207

t S, 6(1) Tvid S : .

> Under the Legal Practitioners Act of 1962, thete was an additiona]
requirement of Nigerian citizenhip in order to be called to the Bar
Decree No.9 of 1992 has removed that requirement, : '

98, 5(5) Legal Practitioner’s (Consolidation) Act 1976

17ie Legat 1rofession, « . aave . - : AR5

admitted into the profession. In addition, the applicant must swear

" to an affidavit of good charactet. He must disclose whethet he has

ever been accused of, charged with, or convicted of a crimina

offence.

In Re: Applicants for Licence Case,’”’ Brown J, Said:o 7~
If the applicant passes the threshold of the bar with a bad *
moral character the chances are that his character will .
remain bad, and that he will becosie a-disgrace instead, - -
of an ornament to his great calling; a curse instead of 2
benefit to his community. . L

Thus, -the Council probes into the past _oi; an hp[;licént in grder to .
determine his suitability for the -profession. The-Couvncil now | .
adopts the practice of advertising the names- of ptospective -

students ¢  calling for public comments on them - before
admission. 1t is to bg noted for purposes of good character that

discharge or acquittal from 2 criminal charge is not 4 coui~lusive:

evidence of good chara}(jter neither is a ﬁmﬂon. ‘
The Body of Benchers. is respongible for call to the Bar of

persons seeking to. be legal practitioners. The Legal Practitioners. .
Decree (No.15 of 1975} established the: Body of " Benchers “as a .

body of legal practitioners of the highest distinction in Nigeria™.

2

(By Warrant) * .

By virtue of section 2(2).of the Legal Practitioner’s Act, the ..
Chief Justice of Nigeria, if he deems it expedient; may peimit a
foreign lawyer to practice.as a barrister for the purposes of any "
proceedings with respect to which the"application was made. The . -

foreign lawyer must, however, satisfy, the Chief Justice of the
Federation that he is a member of the legal profession in a country

. o
wm -

143 N.C.L, 21, 1906, See also Okonjo' v Council of Legal Ef?i;c’atibag_-'. o

(1979) Digest of Appeal Cases 28 - .- - | .

T

Those Entaitled_m Practice_ for the Purpose of aﬂ}’ Proceédilfgé R

. where the legal system is similar to that of Nigeria. However, such . -
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- a foreign lawyer must satisfy the requirements of the immigration

laws-0f Nigeria before he could be allowed to enter Ni geria.™

’I’»ﬁij};e Entitled to Practice for the Purpose of any Office .

Pursuant to section 2(3) of the Legal Practitioners Act any
person who exercises the functions of the office of the Attorney
General, Solicitor General or Director of Public Prosecution of the
Federation or of a State is entitled to practice as a barrister and
solicitor for the purpose of the office.

Furthermore, the Attorney General of the Fedetation.may -

authorize holders of certain offices in the public servicé to practice

as bartistets and solicitors for putposes-of such offiées. Such. ..
-offices” iriclude the office of the Dieputy Director 6f Public

Prosecution and Deputy Solicitor General. .
These provisions must however be understood within their

historical context. They were made at a time when there was a

dearth of legal practitioners in the country. The provisions are

today either obsolete or in part unconstititiohal. For instance, by -
. sections 150(2) and 195(2) of the 1999 Constitution a petson shall

not be qualified to hold or perform the fuiictions of the office of
the Attorney-General of the Federation or of 2 State, respectively,

. “unless he is qualified to practice as a legal practitioner in Nigeria
_ and has been so qualified for not less than ten years. '

Practising Fee L :
On enrolment, a practicing fee is paid, and thereafter, every

. legal practitioner must pay his annual practicing fee in order to

have his name maintained on the roll and to sustain his right to
practice By Rule 9(1) of the new Rules of Professional Conduct
for Legal Practitioners made on 7™ February, 2007 a lawyer shall
pay his annual practicing fees not later than 31 March in every
year. In the case of lawyers who are enrolled during the year, the
fees shall be paid within one month of the enrolment. By sub-rule

% Awolows v Federal Minister of Internal Affairs (1962) LLR 117;
1966 NSCC 208. S e

A

in default of paymeni of his annyal practicing fees. - %

-

Thé Legal Profession, Legal did and Advice T s

T

'(3I) of rﬁle'@,_a lawyer shall not sign or file legal ddcuments or
process as a legal practitioner, legal officer or adviser of any

government department or ministry or any corpopatia:f n when {"? _§S

Confinying P'ro'i.‘és._sioila'!'Developm-en't Programnie '

eyt

. P
"7 . Rule 11 of the Rules of Professional ‘Coniduét ff:ﬁr Iigigﬁt
Prdctitioners requires every lawyer who wishes £6 carty"ont pidctiog /.
as a legal practit'iqﬁer to participate in.and satisfy the re(ll'ﬁ;ircmi}t's'g -
" of mandatory Continuing Professional Development Frogrimtig:,
operated by the Nigerian Bar Association. By Rule 12(3) a lawyer,
unless he holds an Annual Practiéing Certificate igsued by the’ *
Nigerian Bar Association under this rule, is prohibited from

o

conducting or taking part in any proceedings in ‘court, or judicial

tribunal or sign any legal documents. |
Limitations on Right to Practice : TN
- A Senior Advocate of Nigeria shall not be entitled to

. engage in practice as a member of the legal profession, other than

as a barrister; unless in partnership with a legal practitioner who is
not a Senior Advocate of Nigeria.”> A Senior Advocate of Nigeria

~shall also not appear as counsel in any civil case before any

(superior court of record) .except with a junior or another senior

appear in magistrate court, _ :
_ By the Supreme Coust Practice and Procedure Order 1972,

13

.
. :

'S, 5(8) L.P.A.. ‘
“ Rule 2(1) Senior Advocate of Nigeria (Privileges & Functions) Rules
" 1979, . : .

. advocate of Nig‘eria.-14 A Senior. Advocate of Nigeria'does not

~ & legal practitioner of less than seven years’ standing at the Bar is
:1ot-entitled to appear in any case before the Supreme Court of

" Nigeria except as a junior to a legal practitioner of at least seven
.. years. This. rule, however; is.no longer in vogue, more so when it
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appears to be in confliét with the constitutional provision for

representation by counsel of one’s choice:'” -
By section 292(2) of the 1999 Constitution any person who

has held office as a judicial officer shall not on ceasing to be a

judicial officer fcfr‘ any reason whatsoever thereafter appear or act
as & legal practitioner before any court of law or tribunal in

Nigeria. In Justice F.O.M. Atake v Chief N.S. Afejuku,’ the
. Suprel:ne Court held that by virtue of section 256(2) of the 1979
. Coustitution (the equivalent: of section 292(2) of the 1999

Constitution), a retired judicial officer cannot appear or act as legal

practitioner again in Nigeria, but can appear in person when he is & >

party to the Iitiﬁa}tipn-.’ The Supreme Court also held in Fawehinmi
W 'NBA {No. 1 ), .th'at the right of a Legal Practitioner to represent a
client and his right of audience in court can only be exercised

" whilst it is available and'not when it is in abeyance. The right of
audience as legal practitioner before the court is in abeyanée whilst
L legal practitioner is also a litiganf' ‘before the court. In such
; circumstance, he cannot represent and conduct the case of a ¢o-
. - defendant, He can only speak on his own behalf.

. Duties of A Lawyer
. » A legal practitioner owes a number of duties to the court;

“the client, the general public, the state, his fellow advocate and the

profession.
Practice as a Legal Practitioner :
., Alawyer shall uphold and observe the
1 ! rule of law, promote
and foster the’ cause of justice, maintain 2 high st;nl(;ard of
professional conduct, and shall not engage in any conduct which is

unbecofning of a legal practitioner.

1% §..36(6) {c) 1999 Constitution, ' -
18 (1994)9 NWLR (Pt 368) 379 L
17 (1989)2 NWLR (Pt 105) 494 = .
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Duty to the Court ' o ) Y

" The lawyer and the judge are co-worshippers in the temple
of justice. As a minister in the temple of justice, a lawyer has a
paramount duty to the court to protect and foster the course of
justicva.18 As such a minister, he must not conscicusly mis-state the

facts. He must not knowingly conceal the truth, Counsel should be -

propetly dressed and comport himself in court with decorim and:

address the judge with utmost respect. By Rule 35 of the Rulés of~ -
Professional Conduct a lawyer appearing before a judicial tribunal’ .
shall .accord due respect to it and shall treat the tribunal with =~

courtesy and. dignity. In the recent case of Global Tramsport

QOceanico S.A. & Anor v- Free Enterprises Nig. Ltd.,” the third -
person pronoun, ‘she’ was used in the issue for determination in |

reference to the judge who_ is a lady. The Supreme Court
maintained tha. this is a very bad way of showing discourtesy to a
lady judge or in fact any-judge at all by referring to her or him'in
the third person pronoun. The Court considered this absolutely

" unethical, holding that counsel should have referred to the judge as.
. the “leamned trial judge” or “learned judge” or even “honourable
’ - h * S e

judge”. : o
Counsel in a case has a duty not only to bring to the
attention of the Court authorities that support his case but also

' those that decide otherwise and attempt either to distinguish such -

authorities or to advance arguments why they should not. be
‘followed. In the words of Ogundare JSC in 4dio v A.G. Oyo State
& Ors,” it will be a sorry day when counsel hide from the Court
authorities he is aware of and televant to the case before the Court

simply because such authorities do not favour his case. The duty of .
counsel to the court was acknowledged by the oracle of the

common law, Lord Denning, in Rondel v Worsley.2! He said: “He

8 NBA v Fawehinmi (No.1) ibid
° (2001)5 SCNQR 487 at 506
 2000)2 SCNQR 752 at 782 - 783
2 (1966)3 All E.R. 657




R R K KR

¥

m : : . Modern Nigerion Legal System

has a duty to the Court, which is pa.ramount It is a mlstake to

suppose that he is the mouthpiece of his client to say what he <

wants, or his tool to do what he directs. He owes dllegiance to a '

higher cause. It is the cause of truth and justice™. ,
Counsel must be punctual in court and prose. ate hlS case

. Aligently. In Chime v Chime.” Wali, JSC obscrved that it is
co’hﬂSeI that slﬁ}uld wait for the court and not the other way round.

o Howévet, by Rule 31(2) of the Rules of ‘Professional

Conduct, where a lawyer has a proper ground for complaint against .

2 judicigl offiggr, he shall make hlS complaint to the app!‘opnatﬁ
horities.

Duty of a Prosecuting Counsel Y.
A prosecuting counsel for the state must present the case

' aganlst the accused with vimost impartiality and faimess. He must
- éngure that evidence in favonr of the accused is brought beforé the *
~ ppurt and given at least equal promipence with evidence against

him, He must make frank and legitimate disclosures to the defence.

As pertinently D'bserVed by Justice Oputa,

. In crimiflal cases, it is never the role of counsel of the

v, state to press for or to secure a ccmwctlon at all costs, J¢

- is not-eveh to secure a conviction as ‘such, The state’is .
- not mterested in securing a conviction quugly orbyany. *
" foul means. Its only, interest is that the truth should be -

~, . lknown and justice be done by the guilty person ‘being

- convicted. To this end, the wllole policy of our criminal
law has been to sec that as against the accused person, |
every rule in his favour is observed and that no rule i Is,
broken soasto prejudlcc the fait, trial of the real i 1ssues

Duty of Defence Counsel .

» It'{s the nght of a lawyer to undertake the defence: of &
person accused of crime, regardless. ‘of his personal opmlon as to
the guilt ‘of the accused; otherwise innocent persons, victims only
of suspicious clrcumstances, mlght be cfemed pmper defence.

ot

”(2001)5Nscora275 LT Co e
¥ Ryle 37(4) Rulés of Professmnal Conduct o s

“

~h

" ypaid ‘the, proper ‘fee ..

. ”Rule.‘)(b) . o

< TRule32
% Rule |2
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“A lawyer cannot pick and choose hls clients. He is bound o

Lo accept g:brief from any man who comes before the cotrt no

“matter -how- great a rascal the man be, no:matter how given fo

‘complaining, 00 matter how undeserving i or unpopular his cause,

* the barister mmist defend him to the end, ptov':ded only that he is

. He must acoept thé brief and do all he
- honourdbly can on behalf of his client% THe lawyez is bound, by
" all fair and honourable means fo present every defence that the faw
of the Jand permits, to the end that no person may be depnved of

- life or liberty, but by due progess of law.
"7 A‘confidential disclosure of guﬂt alone does not reqmre a
withdrawal from the case. However, after a confidential disclosure

- of facts clearly and credibly showing guilt, the lawyer should not
present gny defence inconsistent with these facts He should never

- offer testimony, whlch he kthWs to:be false

Duty tp the Client
A lawyer owes a number. of duties to his client or potent]al

,'ehent In the first place, he has a duty to accept brief in the court in

“. which he raetlc.es subject to proper professional fees;?® no matter

how unpgpular the client’s cause may be. There are however, some
-'dpecial elroumstances which may justify a refusal. Thus, refusal to

-, accept '@ hmef on grounds of personal interest in the suit,

conﬂicting Interest or on religious grounds may be justified.
‘ * A lawyer must take instructions in chambers and not in his

client’s house or office, except on grounds of illness of client,

-.;.mﬁrmity ar other reasonable grounds. And he must take full

28
~instruction and ascertain all facts before advising on them.
A lawyer is required not just to take full instruction, he has

a duty to follew these instructions. However, if the instruction ‘is

 Per Lord Denning in Rondel v Wam!ey (1566)3 All E. R. 657

% Rule23 -

-t
hsad
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such that the lawyer cannot in the proper exercise of his
professional judgment accept, he must terminate-the brief.”?

It ‘must be observed that though a lawyer has a duty to
follow his-client’s instruction, he, in the final analysis controls the
incidents of trial.”® In Afegbai v A.G Edo State & Anor’' the
Supreme Court held that the nature of the legal relationship
between counsel and his client is one of an independent contragtor
and not-one of principal and agent. It is not that of master and

" servant. Counsel is clearly not a servant of his client. It is accepted

ffhat whete a client gives a specific’ instruction to counsel, such
Instruction must be adhered to. However, where the nature of the -

speeific instruction is in conflict with the manner of discharging. .
hif__ professional skill and interferes with his eontwel of kiow fo K
conduct the case of his client, counsel who is in law the deminis ..
fitis is not bound to obey any such insiructions, In the exercise of - -

his apparent gz?neral authority ift the discharge of his professional
duties to his client; he ought to have complete control of how such

~o#instructions are to be carried out and over the conduct'ofthe.case. . *

. C?unsel has a duty to appear in litigation on behalf of his
client until the conclusion of the case. He can only withdraw from '

- employment, once assumed, for good cause and after reasonable

notice to the client.*> Upon withdrawal, he should refund part of
the retainer as has not been clearly eamed. And a client on his part
has a right to terminate his brief to counsel at any time when he no
longer has confidence in him. A client can change his lawyer
whether for good cause or not. ’ :

" The lawyer owes entire devotion to the interest of his
client, warm zeal in the maintenance and defence of the -client’s’
rierhe rtion of his utmost learning and ability, to the end

- nothing be taken or be withheld from him save by the rules of

# ddewunmi v Plastex Ng Ltd (1 986)2 NSCC 852,

* Rule 18
31 (2001)7 NSCQR 549 at 571-572 . - _
2Rule29 - " -
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law legally applied. Some schools of thotight contend that there is
no limit to what a lawyer can do in pursuit of his client’s cauge,
The dictum of Lord Brougham in defence of Queen Caroline at the
House of Lords is that a lawyer should defend his client’s cause by
every expedient means and at all coststo others. This position
cannot, however, be supported. The acceptable view is that put
forward by the House of Lords in Myres v Elman’ that while the
lawyer should be fearless in defence of his client, he should
remember that the arm which he wields are to-be the arms of a
warrior and not the arms of an assassin. It is his duty to strive to
accomplish the interest of his clients per fas, but not per nefas. It is
his duty, to the utmost of his power to seek to reconcile the
interests he is bound to maintain, and the duty it is incumbent upon
him to discharge with the eternal and immutable interests of truth
and justice. v

A lawyer should avoid a situation where his personal
interest will be in conflict with the interest of his client.
Duty te the General Public and the State >

The International Commission of Jurists (ICJ) in 1962 at

_ Rio de Janeiro recognized that the responsibilities of the lawyer are
no,Jonger confined to matters affecting his clients only. He is now

considered as 2 social engineer whose skill should be held in trr

for the wider community.’* This proposition received judicial_

assent in the Nigerian case of Williams v Akintunde™ where Pats-

Achalony, JCA, said: _

. We gl agree that the Attorney whose professional
thapghts begin and end with his own private clients is a
pitiagble mockery of what a great Jawyer really is and that
anly by teking part in the movements for the betterment
of the law of the profession can he practice law in the

. grand marmer, the only way 1t ig worth ?racticmg.

3 (1940) A.C, 282t 307
** Oputa ap.cir
3 (1995)3 NWLR (Pt 381) p.101
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The other CéilClusiOIlS arrived at by the IC] at Rio de

--.:Ian.i;éim in 196? are as follows. (i) It is the duty of lawyers in every
-co_tm_ltly,_-bnth' in the conduct of their profession and i public life,
to help ensure the existence of a responsible legislature elected by

democratic process -and an independent and ..adequately
remunerated judiciary and to be always vigilant in the protection of
civil liberties. (i) Lawyers should be anxiously concerned with the
prevalence of poverty, ignorance and inequality in hyman society

-and should take a leading part in promoting measures, which will

help era'dft;@te those evils, for while they continye ta exist, civil
and political rights cannot of themselves along enspre- the full

d}gmﬁy of man. ({ii) Lawyers have to be active-in Jaw, reform,. :
"~ especially where public understanding is slight and the knpwledge

of Jawyers is of importance. They should review proposed: .
legislations .zmd present to the appropriate authorities proggammes .-
of reform. (iv) Lawyers should promote knowledge of and nspire’

respect for the rule of law, and appreciation by ail people of their
tights ander the law.?% YA PP e

- Necessatil}{;-the duties and responsibilities of lawyers in
third world countries most of which are under autocratic regimes,
should be greater.. In the context of a developing country the
lawyer must, in the words of President Kenneth Kaunda:

. be something more thatt 2 practicing professional fnany Hey : =i & -

_must be even more than the champion of the fundamental rights

~‘and freedoms of the individual. He must be, in the fullest sense
a part of the society in which he lives, and he must understan(i
that society: if he is to be able to participate in its development

. and the advancement of the economic and socia] well-being of
its members,*’ : o &

Similarly, Gower, a renowned jutist, ai:knowledgeﬁ the fact

that the public responsibilities of the legal profession in a

3“"*.'I)[:vuta(?p. Cit pp. 15-16 . .. o

57 Address to the Law Socicty of Zambia on April 24, 1970 (quoted in
Orojo, 0.1, Conduct and Etiquetie for Legal Practitioners (London:
Sweet & Maxwell, 1979) p.45 '

*
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developing country are greater than in highly ‘developed states.
According to him, developing countries need courageous lawyers
with the highest ethical standards if the rule of law and personal
freedom are to .be preserved, and the corrosive growth of
corruption, nepotism and elitism are to be arrested, and if military
and police power are to be kept within bounds.*
Duty to Fellow Advocate s T - :
Chients, not lawyers, are the litigants. Whatever may be the
ill feeling existing between clients, it should not be allowed to
influence counsel in their conduct and demeanor toward each other
or toward suitors, in the case. The purpose of organizing regular

dinners for lawyers is to promote fraternal feelings and . -

commensality among them. By Rule 27(1) of the Rules of
Professional Conduct a lawyer shall observe good faith and
fairness in deaiing with other lawyers. By Rule 26(1) a lawyers
shall treat one amother with respect, fairness, consideration and
dignity, and shall not allow any ill-fecling between opposing
clients to influence their conduct and demeanour towards one
another or towards the opposing clients. A lawyer should adhere
strictly to all express promises to, and agreements with opposing
counsel, whether oral or in writing, and should adhere in good faith
to all agreements implied by the circumstances or by local custom.

A lawyer has a duty not to covet clients. Efforts direct or
indirect in any way to encroach upon the professional employment
of another lawyer are unworthy of those who should be brethren at
the Bar. Nevertheless, it is the tight of any lawyer, without fear or
favour, in general to give proper advice to those seeking relief
against unfaithful, neglectful, or dilatory counsel, after
communication with the lawyer concerned. A comparison between
touting and champerty at the Bar and motor park touting was made
in a lucid language by Justice Ezeozobu. He said:

3 Gower, Independent Africa: The Challenge of the Legal Profession
(1966) p.102 quoted in Orojo ibid p.46 _
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In our day to day activity we meet experienced-Motor

Park tout. A nuisance — a dishohiourable person. He is

not employed by a regulatory body. Each day he hangs

out at.the Motor Park looking for passengers. For each

passenger he convinced to board a vehicle he receives a

commission, He stops at nothing to get his commission.

He quarrels with and harasses passengers. At the least

opportunity he poaches the passenger’s travel bags and -

steals. his money and property. He has no trade union‘to

protect - him. His touting cannot be classified as

occupation or gainful employment. There are some

advocates who tout for cases. They form liaison with

some police officers who unmeritoriously refer criminal

cases to. them. He shares with the Police the fees paid to

him by the referred accused. In the circumstances of

such an arrangement the advocate is a fout, He is a

disgrace to thée honourable profession. And can be cited

for unprofessional behaviour,”
Champerty means trading in litigation or the fruits of litigation. It
was abolished and criminalized in England by the Criminal Law
Act 1967 of the United Kingdom.
Duty to His Profession

A lawyer should avoid advertising himself. A cliént should
choose a lawyer not on the basis of the lawyer’s advertisement but
on the basis of his reputatlon and competence,

The best service a lawyer can render to his profession is the
maintenance of the highest standard of professwnal conduct and
ethlcs '

F

Professional Negllgence

A lawyer has a duty to dévote to the clients business that

reasonable care and skill to be expected from a normally

L]
Lo

3 | aw Dinner Speech presented to law students of Enugu State
University of Science and Technology on 27 Nov. 1999 pp. 7~ 8,
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competent and careful practitioner. By Rule 16 of the Rules of
Professional conduct, a lawyer shall not
(a) handle a legal matter which he knows or ought
"+ to know that he is not competent to handle,
without associating with him a lawyer who is
competeitt to handle it, unless the client objects;

(_) handle a legal matter without adequate
preparation;

() neglect a legal matter ent:rusted to him; or

() attempt to exonerate himself from or limit his

liability to his client for his personal malpractice

or professional misconduct.
In any case, if a barrister is to be able to do his duty
fearlessly and independently, he must not be subjected to
the ihreat of an action for neghgence It was pertinently
observed in Montriou v Jeffreys® ‘that “No attomey is
bound to know all the law. God forbid that it should be
imagined that an attorney is bound to know all the law or
that an attorney should lose his fair recompense on account
of an error, being such an etror that a cautious man may fall
into.” In Rondel v Worsely"! the plaintiff was employed as
a rent collector and caretaker of the premises of the
landlord. During a visit to the premises one morning the
Landlord engaged in an argument with the door-keepers
and in the ensuing violence, the door-keeper’s hand was
torn by the plaintiff who also bit part of his ear off. The
plaintiff was charged with causing grievous bodily harm,
and he chose the defendant to conduct his defence. The -
plaintiff was convicted and sentenced. Nearly six years
later, he brought the present action against the defendant
(his counsel in the previous case), cclaiming damages for
. alleged professional negligence in the conduct of his-

1825 C&p.ll3at 116
4 (1966)3. AER 657




r—

ey e

398 Modern Nigerian Legal System

LY

*

dcfeﬁce. It. was. held that a barrister is not liable fdr

negligence in the conduct of a case both in criminal and -

civil cases. Lord Denning said. )
There is in my judgment, a sure ground cn which to
rest the immunity of a barrister. At any rate, so far as
concerned his conduct of a case in court. It is so that
he may do his duty fearlessly and independently, as
he ought; and to prevent him from being harassed
with a vexatious action such as the present one now
before us. -

On public policy, if action for negligence were to be

permitted against counsel, every convicted prisoner who blames
his counsel could at once bring an action for negligence. .

It must be noted that the exemption extends only to the
conduct of proceedings in the face of any court, tribunal or other

bodies.*? Thus, a lawyéi‘ will for instance be held liable for delay in .

instituting proceedings, which results in the action being statute
bared.® A lawyer has also been held liable for failure to make
searches in canveyancing which results in the purchaser
purchasing an encumbered property. ** : ,

~ In any case, Order 49 Rule 13 of the Lagos State High
Court (Civil Procedure) Rules 2004 and Order 55 Rule 13 of the
Kwara State High Court (Civil Procedure) Rules 2003 have created
personal liability clauses ‘against lawyers. who are negligent in the
conduct of cases in court, Since the:Rules have statutory effects,
they will override any inconsistent common law position on the
liability of lawyers for negligence.

Discipline

Discigline is 2 matter of utmost importance in the legal
profession. -Appropriate sanctions have thereforé be stipulated for

2 g 9(3) Legal Practitioner’s Act.
B Clayton v Kearsey (1935) 79 8J1 180,
% Salf Alli v Sydney Mitchelol & Co. (1980) A.C.
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professional misconducts by members of the profession. By
section 11 of the Legal Practitioners Act,® disciplinary action may
be commenced against a2 member of the bar in any of the following
instances:

) where a person whose name is on the roll is judged by
the Disciplinary Committee to be guilty of infamous
conduct;

() where a person whose name is on the roll is convicted
by any court with criminal jurisdiction in Nigeria of an
offence which in the opinion of the Disciplinary
Committee is incompatible with the status of a legal
practitioner;

() where the disciplinary committee is satisfied that the
name of any person has been fraudulently enrolled;

O where a person whose name is on the roll is judged by
the Disciplinary Committee to be guilty of misconduct
not amounting fo infamous conduct, but which, in the
opinion of the Disciplinary Committee, is incompatible
with the status of a legal practitioner.

It must be noted that any breach of the Rules of Professional

Conduct could be held to constitute infamous conduct in a

professional respect. Nevertheless, the Disciplinary Committee

may find a person guilty of unprofessional conduct on the basis of
conduct that has not been specifically mentioned by the rules of
professional conduct if such conduct can reasonably be expected to
affect the fitness of a person to practice.

Obtaining enrolment by fraud extends to a situation where a
person obtained enrolment by misrepresentation of facts and if the
true facts had been known he would not have been enrolled. This
would cover any of the conditions that must be fulfilled to be
called to the Bar since this is a precondition for enrolment.

The sanction for professional misconduct ranges from
admonition to suspension and striking out the name of a person

** Cap 207 Laws of the Federation 1990,



400 Muodern Nigerian Legal System

from the roll of legal practitioners. Admonition is for less serious
otfences.

Suspension could be imposed where the misconduct is
serious but not enough for striking out of the person’s name from

_fae 10ll. Suspension may also be imposed with a view to institutin

disciplinary proceedings or while such proceeding is pending.’®
Amy of the dbove punishments may, where appropriate, include a
provision requiring the refund of money paid or the handing over
of documents or any other thing as the circumstances of the case

" may require.”’ -

Striking out of a person’s name frem the roll of legal'

praétitioners is the most severe punishment for offences of the

-highest gravity. However, it is not necessarily the seriousness of -

the offence that is material but whether a person who commits the
offence should remain a member of a learned profession. Offences
involving financial dishonesty have always been regarded as
incompatible with the status of a legal practitioner.*®

The relevant factors to be taken into consideration in deciding
whether or not to re-admit a legal practitioner whose name has
‘been struck out from the roll were stated by the Court in Re-
Abuah.”® The appellant in that case, a legal practitioner; was
convicted of criminal offence (forgery). In May 1961, his appeal
to the Supreme Court was dismissed and on 30th April, 1962, the
Court ordered that his name be struck off the roll. He applied for
reinstatement in 1965, but it was refused, Another application
made in 1970 was also refused. In 1973, after obtaining a free
pardon by the-Administrator of the East Central State, he applied
again fo the Supreme Court for restoration of his name on-the roll.
In granting the application, the Court took account of the following

%5 8.13(2) LPA

7 tialaye op.Cit p.8 .

“® R v Sagoe (1973) ALLNLR 290; R v Abueh (19631 ALL NLR
279.

# (1973) ALL NLR 165
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facts: that the applicant had shown sufficient remorse and that
neatly 12 years had elapsed during which he was reduced to a state
of penury. The Court further held that in exercising its discretion
whether or not to reinstate a person whose name was struck out of
the roll of Legal Practitioners, it must take the following into
consideration,
(0)  The gravity of the offence or offences necessitating the
striking off of the applicants name in the first instance,
(0)  Whether there is sufficient evidence of a genuine
remorse shown by the applicant in the period between
the striking off of his name and the submission of his
application for reinstatement. :
{0)  Whether in all the circumstances of the case, the court
' is satisfied that the applicant has in the intervening
years become a fit and proper person to be re-
incorporated as a member of the legal profession.

The Court also observed that the fact that the Governor granted the
applicant a free pardon did not automatically entitle him to
reinstatement but it is only one of the factors to be taken anto
consideration. In the recent case of Nigerian Bar Association v
Kayode Alabi® the Supreme Court ordered the striking out of the
name of the respondent, from the Roll of legal practitioners in
Nigeria for infamous conduct in professional respect. The
respondent, a legal practitioner, employed as receiver manager,
recovered the sum of 2.3 million for his client but refused to remit

it to his client and willfully converted the money to his own use.  ~ |

According to the Supreme Court, -an infamous conduct in"a
professional respect is an act or omission which it the opinion of
the Legal Practitioner’s Disciplinaty Committee is such that will
bring the legal profession into disrepute. In Eke Umazi Nduwkwe v
Legal Practifioner 's Displinary Coﬁzmittee & 4;101:5 ! the Legal

50 (2006)14 NWLR (pt 1000) 827
3 (2007)5 NWLR (pt 1026)




402 _ Modern Nigerian Legal System

Practitioner’s Disciplinary Committee suspended the Appellant
from practicing as a legal practitioner for one year for collecting a
client’s money and failing to deliver it to the client despite her
demands, The appeal by the appellant to the Supreme Court was
dismissed. In Nigerian Bar Association (NBA) v Oluwasesan Edu’"
the respondent had collected the sum of N2,520,000 in favour of
his client but failed to pay the money over to his client. When the
matter was reported to the police, he issued a cheque for the
amount which turned out to be dud. The Legal Practitioner’s
Disciplinary Committee found him guilty of misconduct in a
professional respect and ordered that his name be struck off the
Roll of legal practitioner in Nigeria. According to the Committee,
the following are examples of what will amount to misconduct in
the legal profession: (a) any form of dishonesty or fraud
perpetrated against the client by the legal practitioner; or (b) failure
to deliver to the client money or property received on his behalf or
to disclose the receipt of such money or property; or (¢} making
use of any property of the client entrusted to him without the
client’s authority.
The bodies charged with disciplinary control over lawyers
are the Legal Practitioners Disciplinary Committee and the Court.
The Legal Practitioners Disciplinary Committee, is by section
9 of the Legal Practitioners Act charged with the duty of
considering and determining any case where it is alleged that a
person whose mame is on the roll of Legal Practitioners has
misbehaved in his capacity as a Legal Practitioner or should for
any other reason be subject to proceedings under the Act,
In LP.D.C. v Fawehinmi®® held that in the exercise of its

disciplinary authority over erring legal practitioners, the Legal

52 (200614 NWLR (pt 1000) 827
53 Fawehinmi v NBA (No.1) (1989)2 NWLR (Pt 105) 494
1.P.D.C v Fawehinmi (198522 NWLR (Pt 7) 300
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Practitioners Disciplinary Committee must observe the rules of
natural justice.

The Supreme Court is empowered to exercise disciplinary
confrol over erring legal practitioners. Thus, where it appears to the
Supreme Court that a person whose name is on the roll has been
guilty of infamous conduct in any professional respect with regard
to any matter of which the Court or any other court of record in
Nigeria is or has been seized, the Supreme Court may if it thinks
fit, after hearing any representations made and evidence adduced
by or on behalf of that person and such other persons as the court
considers appropriate, give such a direction as is mentioned in
subsection (1) of section 11 of the Legal Practitioner’s Act, and the
direction shall take effect forthwith. The direction as mentioned in
subsection (1) of section 11 relates to: admonition, suspension, or
striking off of name from the roll.>®

Furthermore, where it appears to the Chief Justice that a
legal practitioner should be suspended from practice, either with a
view to the institution against him of proceedings under the Act
before the Disciplinary Commitiee, or while any such proceedings
are pending, the Chief Justice, if he considers it fit, after giving the
practitioner in question a hearing, may direct that the person be
s:us]:»ended.s‘s

Legal Education

Prior to 1962 there was no local institution for training of
lawyers in Nigeria. The training of legal practitioners was
undertaken in the United Kingdom. The cost of such training kept
away many qualified persons. Secondly the products of such
training had not the opportunity to study some important aspects of
Nigetian law like customary law and Nigerian legislations.
Another dimension to the situation is that in England, the

¥ 13(1) LR.A.
63, 13(2) LP.A.
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profession has two branches ~ barristers and solicitors — but in
Nigeria, we have a fused legal profession right from inception.
Consequently, legal practitioners who were trained in England as
either barristers or solicitors were ill prepared to take on the
functions of both arms of the profession in Nigeria.

It was against this background that in April 1959, the
Federal Government set up the Unsworth Committee to consider,

-amd make recommendations on the future of legal profession in

Migeria. The Committee recommended that: legal education should

b poovided locally and tailored to meet the requirements - of

‘Wigeria; law -faculties should be established in Nigerian
‘wniversities; a law school to provide praciical training for law
graduates should be established in Lagos; a university degree in
taw should be mandatory requirement for a person aspiring to join
the legal profession; a council of legal education should be
established.

The Federal Government accepted most of these
recommendations. To give effect to these recommendations, the
Legal Practitioners Act designed to regulate the legal profession,
and the Legal Education Act, designed to regulate practical legal
education in Nigeria, were enacted in 1962. The Legal Education
Act established the Council of Legal Education with the general
responsibility for the legal education of persons secking to become
members of the profession.

Pursuant to the Legal Education Act of 1962, the Nigerian
Law School was established in Lagos in 1962 for-the purpose of
providing a systematic course of professional training suitable for a
legal practitioner in a fused profession. In 1997 a Campus of the
Law School was established in Abuja as the main campus. Two
additional campuses at Kano and Enugu took off in the year 2001.

Meanwhile the National Universities Commission
harmonized the curricula of law faculties in the nation’s
universities in 1989. The curricula was revised in 2004, A
migimum academic standard in law for all Nigerian Universities
was approved in that year. The programme of siudies was
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broadened to include many non-law courses. The intention

according to the National Universities Commission was to ensure
that law graduates will have a clear understanding of the place and

importance of law in society. Because all human activities — social,

economic, -political etc — take place within legal framework, it is

necessary that the student of law should have a broad general

knowledge and exposure to other disciplines in, the process of

acquiring legal education®

Legal Aid and Advice

The plight of the ordinary Nigerian in his search for justice was
captured by Hon. Justice Chukwudifu Oputa in the following
illuminating passage.

In his search for justice and redress resulting in the

effectuation of his rights, the ordinary citizen of Nigeria

is caught in the mess of a rather vicious circle,

1. The Court cannot adjudicate upon and effectuate
his rights unless there is a suit complaining

- about the breach or threatened breach of these
rights filed in court.

2. People especially the illiterate masses of our
country do not even know what their human
rights are. They may therefore not even kmnow
when those rights have been or are being
infringed.

3. Even if the ordinary citizen knows of his rights
and knows that they are being infringed, he may
be too afraid to sue the powers that be, It does
require considerable courage to drag the chief
executive or functionaries of the Government to
Court. And very few of our people have that
courage.

57 National Universities Commission Minimum Academic Standard
for Law, May 1989 para 1.1
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4. Where there is an awareness of the right and the
knowledge of realization of its breach or
threatened breach and the courage to prosecute
the claim, the prospective litigant may be too
poor to embark on the luxury of costlyﬂénd
prolon&ed litigation up to the Supreme
Court,

!t is against the background of the above observations that the
issue of legal aid and advice is considered a crucial e in this
country. '

The rationale for legal aid can be stated as follows. The
prohibitive cost of litigation either in terms of filing fees, counsel’s
fees or other ancillary costs, make access to justice illusory to the
average Nigerian. Secondly, there is the psychological barrier
usvally associated with the underprivileged due to the sense of
fear, hopelessness and unfamiliarity with the legal system. Thirdly,
thf:re _is lack of awareness on the part of the average person in
Nigeria as to his rights or the means of obtaining justice. In the
fourth place, even a faitly educated person cannot understand the
language employed in the drafting of legislations. The problem is
compounded by our plural legal system, which encompasses the
received English law and customary laws. The idea of receiving
English law to operate side by side with our indigenous laws
alienates the under privileged from the legal system. People are in
many cases deprived of the customary rules with which they are
familiar which should have governed all aspects of their lives.”®

Another dimension to the matter is that Nigeria operates the
adversary system of adjudication where the contending parties
bring their own evidence and present their arguments. The role of

% Oputa, C.A. “Human Rights in The Political and Legal Culture of
Nigeria” Idigbe Memorial Lectures, (Lagos: Nigerian Law
Publications Lid., 1989} pp. 65-66.

% Banire, M.A. “Legal Aid in the Administration of Justice in Nigeria”
in Agbede, 1.0, (ed) Current Themes in Nigeria Law (Lagos: Facult
of Law, UNILAG, 1997) pp. 55-57, - _ ' Y
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the judge is to sit and listen attentively as an impartial umpire, At
the end of the exercise, the judge then decides the case on the basis
of the evidence presented and argument proffered on both sides. If
therefore there is. difficulty in gathering evidence that will
definitely affect the judgment. That may also lead to injustice as
the, poor who cannot easily gather’their evidence or hire an
efficient: counsel to marshal out the legal arguments start off with -

‘'obvious disadvantage.ﬁo

The rule of law cannot be maintained in a situation
where people cannot have access to justice as a result of
poverty. The International Commission of Jurists in the
Delhi Declaration of 1959 concluded as. follows:

Equal access to law for the rich and poor alike is

‘essential to the maintenance of the rule of law. Itis,

therefore, essential to provide adequate legal advice

and representation to all those threatened, as to their -
life, liberty, property or reputation who are not able

1o pay for it . . .. The primary obligation rests on the

" jegal profession to sponsor and use its best effort to
ensuve that adequate legal advice and representation
areprovided.® :

Thie above conclusion was approved in 1961 by the African
Conference on the Rule of Law held in Lagos which
declared: .

There can be no equal justice where the kind of trial

a man gets depends on the amount of money he has.
The Legal Framework for Legal Aid in Nigeria

The 1999 Constitution in section 17 proclaims that every
citizen shall have equality of rights, obligations, and opportunity

before the law. However, the level of poverty and the grave

economic inequality in the country renders this provision illusory.

It is in respect of emforcement of fundamental rights that the

 Oputa op.cit p. 85
6l The Rule of Law in a Free Society p. 14
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constitution makes express provision for legal aid. Section 46(4) of
the 1999 Constitution provides:

The National Assembly ... shall make provisions for the

rendering of financial assistance to any indigent citizens

of Nigeria where his right under this chapter has been

infringed or with a view to enabling him to engage the

services of a legal practitioner to prosecute his claim.

The National Assembly did not promulgate a separate
legislation for this purpose. Rather the existing legal aid scheme
was extended in 1994 to cover cases of alleged human rights
violations.

Government controlled legal aid scheme is governed by the
Legal Aid Act 1990% which improved on the Legal Aid Act 1976.
The Legal Aid Council

The Legal Aid Council is the managing body of the legal
aid scheme established under the Legal Aid Decree No. 56 of 1976
(as amended by Decree No. 22 of 1994.) This scheme is aimed at
helping the poor under certain economic bracket to have access to
justice either by providing them with legal advice or representation
in Court.* Activities of the Council are by the combined e ffect of
section 7 of, and the second schedule to, the Act restricted to the

scope of the legal aid prescribed by the Act. The scope is defined
as follows:

{(a) CRIMINAL CODE PENAL CODE
1 Murder of any degree Culpable homicide
punishable with death
2, Manslaughter Culpable homicide
not punishable
with death

2. Maliciously or willfully
wounding or inflicting Grievous hurt

62 Cap. 205 Laws of the Federation 1990,
% Information Brochure on the Legal Aid Council, May 2000 p,1 .
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grievous bodily harm
2. Assaukt occasioning actual Criminal force
bodily harm occasioning

bodily hurt

Common assault

Affray

Stealing

. Rape

(b)  Aiding and abating, or counseling or procuring the
commission of, or being an accessory before or after the
fact to, or attempting or conspiring to commit, any of the
offences listed in paragraph A of the schedule.

(¢)  Civil claims in respect of accidents. .

(1) Civil claims in respect of breach of fundamental rights.

(The jurisdiction of the Council was enlarged in 1994 io cover

breach of fundamental rights guaranteed under Chapter IV of the

1979 Constitution, now Chapter IV, of the 1999 Constitution).**

The effect of this provision is that for matters outside the
above listed ones, legal aid is not available under the Act except
with the approval of the Council of Ministers. The bu:'reauf:ratic
bottlenecks for which Government ministries are known in Nigeria
makes his procedure an unattractive one.

The preponderance of judicial opinions is that a person
charged with a capital offence who cannot procure the services ofa
lawyer should be assigned one by the Court. And such a lawyer
must ke of sufficient experience as to enabie him carry out tl?e
defence effectively®. The Legal Aid Council has offices in
all the 36 States of the Federation, includipg the Federal Capital
Territory, Abuja. There is one legal officer in every state office of
the Council. ®° Private Legal Practitioners reglstered with the
Council also render legal services to the Council for a token fee.

SENBSE

s i 1) 125
% See Jogiah v State (1985)1 NWLR (Pt 1)
% thid p.3 ‘
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The Council also utilizes the services of lawycrs servmg in the
* National Youth Service Corp.”’

Any citizen of Nigeria shall be eligible for free legal aid
provided: he has no income of any type; his mcorne per annum
does not exceed the minimum wage; or the courps refer ‘[he case to
the Council; or his income per annum exceeds the mlqlmum wage
but cannot accommodate access to the services of privaje legal
practitiener; or it is reasonable in all the circumstances to prov:lde
him with free legal aid.%® Application for legal aid may be in
writing or orally to the headquarters of the Councﬂ or Zonal or
State offices.

Another institution that provides legal aids to mdlgent
persons i3 the National Human Rights Commission, though their
focus is on human rights violations.

The National Human Rights Commission
- The National Human "Rights Commission -Act, 1995,

established the .National Hufman' Rights Commission. The"

Commission serves as a methanism to enhance the enjoyment of
human rights. Part of the mandate .of the Commission is-to assist
victims of human rights violations and to seek appropriate redress
and remedies on their behalf. The Secretariat of the Commission is
located in Abuja but it has offices in the SiX geo-polltrcal zones of
the country.

' Under the various High Court (Civil Procedure) Rules there
are provisions which enable the poor or indigent to sue or defend
in forma paupens :

Proceedings in Forma Pauperis
The High Court Civil Procedure Rules of various states
provide that the court may admit a person to sue or defend in
forma pauperis if his means do not permit him to employ legal
representation in the prosecution of his case, provided that the

& Ibid p.4
& rbid

The Legal Profession, Legal Aid and Advice 411

Chief Judge is of the opinion that it is a reasonable cause. A
person seeking relief under this order must write to the Chief Judge
and attach a sworn affidavit showing that he is indigent and cannot
pay for a lawyer’s service or even court fees for which a waiver
may then be granted by the Chief Judge.%’

. Non-Governmental Legal Aid Scheme

"Some ' non-governmental organizations and individuals
operate legal aid schemes. Such organisations include: the
Committee for the Defence of Human Rights (C.D.H.R.), Lagos;
the Constitutional Rights Project (C.R.P.), Lagos; the Centre for
the Advancement of the Rule of Law, Enugu; the Shelter Rights
Initiative, Lagos; the Catholic Institute for Development, Justice
and Peace Enugu and [jebu-Ode; the International Federation of
Women Lawyers (FIDa); the Civil Liberties Organisation;
Women’s Aid Collective (WACOL).

The International Federation of Women Lawyers is an
organization of women lawyers all over the world. One of the
objectives of FIDA is to'enhance and promote the welfare of
women and children. The Organisation has Family Law Centres in
most States of the Federation to cater for the needs of destitute
women and children. The Centres provide the following services
free of charge. They handle civil and criminal matters, with
particular attention to Family Law and other related legal matters
such as: probate; the rights of women and children under the law;
the procedure for adoption of children; rights of the widow under
Nigerian law; succession matters. :

% See Order 47 High Court (le Procedure) Rules 2004, Lagos State and
Order 51 Federal Capital Territory High Court (Civil Procedure) Rules 2004
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