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' |was absent. Onbhis resurn, the hare noticedthe marks onthe groundand

On hearing this, the jackalsaid, ‘Icando nothing withsucha man,’ and

IN PLACE OF A FOREWORD

Once upon a time, a caterpillar entered he house ofa bare whenis owner

cried out: Who is in my house?”

Thecaterpillar repliedinaloudvoice: “Tam the warriorsonofthe long

one whose anklets have become unfastenedto ﬁgbmz the ‘Naija’ counsry.*

Tcrushthe rhinoceros iv the earth andmake cow’s dung ofthe elephant I
am invinciblel

The hare wentauny saying, ‘Whatcana small animal like myselfdo wirh
a person who tramples an elephant underfoot like cow’s dung?’

Onthe road, he metthe jackal andasked him to return with him and talk
wiih the big man who had taken possession of is house. The jackal
agreed, andwhenthey reached he hare’s house, be barked loudly and s aid,

Whe is in the house of my friend the bare?’
The caterpiflarreplied, ‘Tam the warriorsonofithe long one whose ankless

bave become unfastened to fight in the Naija’ country. I crush the
rhinoceros to the earth and make cow’s dung of the elephant!

went away. The hare then ferched the leopard, butthe caterpillar replie
10 the leopardin the same manner, and the leopard said, }fbe crushes the
elephant and the rhinoceros, he will do the same to me.’




caterpillar’s  reply, he said, “Whas! He cancrushme to the earth! Ihad

| The hare nextiried the elephansand asked him come 1 his assistance,

They wentauny againand the hare soughtout the rhinoceros. The laster,
onreaching the hare’s house, askedwhe was inside, burwhen be heard the

better go away, then.’

but onhearing whasthe caserpillar badsaid, the elepbant hadremarked,
that e had no wish to be trampled into cow’s dung and deparsed,

A frog was passing atthe time, and the hare asked him ifhe could make
the man who had conquered all the animals go away. The frog wentto
the door. and asked who was inside. He received the same reply as the
others hadbeengiven, butinsteadofleaving he wentnearer andsaid, I

who amstrong anda leaper have come. My buttochs are lite the postand,
God has made me vile.”

When the caterpillar heard this, he trembled, and as be saw the Jrog
coming nearer; be said, 1 am only the caterpillar.’

Theanimals, whe bad collecred nearby, seized himanddragged bim Jm’,
and they all laughed az the trouble he bad given.

Maasai folkrale, from Radin, Af¥ican Folktales and Sculpture

*Naija’ is used in place of the original

—_— .

PREFACE

This book is about understanding Aftica today by focusing on its past. It
is intended as a contribution to the ongoing global dialogue between
cultures and traditions and secks to promote a universal civilization based
on mutual respect, justice, love and world peace.

Pope John Paul If has written in his message of Peace to humanity in the
new Millennitem: '

“Perilous is the slavish conformity of cultures, or atleastofkey

aspects of them, to cultural models deviving from the Weszern
world. Westernculturalmodels are enticing andalluring
because of their remarkable scientific andtechnicalcast, bur
regrestably, there is growing evidence of their deepening
human, spiritual and moral impoverishment” !

Much of what is known or written about Afiica has been described by
non-Africans, most of whom are Western “intellectuals”, “travelers” and
“experts”. A general tendency has been “to look down” on Africa and its
peoples. Many seem not to understand this great continent.

Africa is not, as most people imagine it to be, a continent with nothing
more than a long and melancholy history of violence and barbarism.
Inhabited by a people robbed of their past, of everything from their
ancestral heritage and freedom, right to their very names, ‘Understanding
Afiica’ would elicit an appreciation by the reader of the injustice suffered
by its peoples over centuries; which has not yer abated.

I Pope Johm Paul II, (New year message of Peace 1 * January
2001) Dinlogue besween cultures for a civilization of love
and peace, Losservarore Romano, English edition, Vatican
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Africa, asweknowit, isnoe simply 2 “continent o fhunger andbeat”, nor
15 it “the land of she darkskinnedpeople whose religion, culture, politics, art

-

and history is uncivilized and primitive”™

Aftica is more than warlords, tyrants and bloodshed played out in the
stultifying embsace of tribalism. The reality of Affica is more complex
than the “Owssider Cliches” would have it described. It is even
unacceptable to treat the continent as one piece, even though some
generalizations may be allowed as applicable.

Africa has had its glorious petiods: rich kingdoms, years of pastoral peace
and prosperity. And much of this greatness and cultural integrity exists
today. Africa is the continent where scientists teach us that humankind
ficst arose, where art, religion and philosophy commenced, and where
civilization and culture first began,

To understand Africa, one must understand its time-line and partern,
Affica must be seen in long view, understood as 2 work in progtess, in
| alwa}rs.unﬁnished cvolution. And the continent has a wealth of values
and priceless qualities which it can offer humanity, despite its present
€conomic risks.

{)nan n:ltcrconglcctcd and openly pluralistic world, large scale ignorance,
1§ and prejudices pertaining to traditional African hj
ate incteasingly obvious. e story and culaue

It has thus become necessary to expand the scope of ongoing debate and
bring to. the fore of academic discourse, values and information that
could enhance the world’s appreciation of indigenous African societie
and culeures.

’_I’hese values express humanity’s most authentic and distinctive feanyres
in order to nurture that intrinsically universal caltural “sojl” which makeg
for fruitful and constructive dialogue.

The referred values are not only African. They exist and are appreciated
universally. They include shared universal values of solidarizy expressed
through the promosion ofjustice; thevalueof peace which is the primary

objective of every society; the value of 4 itself as the most sacred and

inviolable carthly reality, for it is not possible to invoke peace and despise
life; the value of education which enables regard for one’s own identity
with an understanding of others and respect for diversity; the values of
Jorgiveness  and reconciliasion necessary for building bridges over the
batriers caused by non-communication and misunderstandings, thereby
nurturing the path which leads to peace.

It is our deep conviction that Undersianding Africa has the potential to
reduce xenophobia, and redefine the manifold forms of ethnic bigotry
and cultural discrimination which exist globally. Being Africans
ourselves, 2nd of Igbo origin, we attempt in this book to reflect upon the
way we lived, on the rationale behind this way of life and, most
specifically, on how traditional Igbo society coped with issues of justice
and legal reasoning. Such issues have become especially relevant in
contemporaty society as people strive to maintain their legitimacy and
originality in the modern world.

The purpose of this book therefore is to share existing knowledge that
enlightens the interested mind about the African continent, Africa’s
traditional values, its cultural beliefs, patterns and the general lifestyle of
the African people. In this book, we focus specifically on some aspects of
the Igbo people and their culture as a paradigm of what happens
elsewhere within the continent.

A deeper understanding of the African continent and its peoples will
ultimately breed a profound respect for, and embrace of, African
traditional values which, when properly understood, reveal to the
discerning mind a wisdom of the ages, capable of providing some
solutions to our contemporary search for sustainable development and a
peaceful, equitable society.




There is 2 need to hatness the innovative potential in our societics and
cultures with a view to effecting a sustainable and selfreliant
rationalization and modernization of communities. Our challenge is to
search for appropriate paradigms and expressions to define and evaluate
cultural, social, ethical and religious conditions relevant to our many
African societies.

“Creating Hope” for Aftica -(Tsepo)-, was the Congress theme of the

Fourth IPCA Worldwide Conference which we attended in Kroonstad,

South Aftica in the Jubilce year, August 2000. We had both led some

work sessions during that grea Congress for several peoples from

2;31;3 all the continents of the World on the topic: “Understanding
o,

"I'he'Congress raised many questions concerning the African identity and
inspired our own mutual desire and passion to share our reflections of
our hns_tory and culture, being Africans ourselves, with others. We
1m1:ned1atfel.y arrived at the decision to start a joint work for posteriy,
X}ﬁztﬂwax;ngjtohlzoard !;:)ur ﬂig}’]_l"'l:a en—;oute Nigeria at the international

ohannesbur ¢ book itle:
hndersanding A ”‘g. would bear the tide:

Having chanced upon another exciting work at the Johannesbure Aj

titled: “Im.Af-im ~A Journey through the Ancz‘ent{?mpiref i aﬁﬁmr;
Mar.q De Villiers and Sheila Hirtle (Jonathan Ball publishers, 1997), we
reccived further inspiration which strengthened our resolve and
aspirations to jointly co-author this work. What you have now in your
hand is th-c consequence of our resolution and efforts to make a mo£est'
buc meaningful, contribution to the great ocean of oral and pre-liter ,
tradition which our ancestors have left behind for ys to transmit to t;l')’
generations. Two of us have produced this book, joindy conoeivino 1:1‘13 :
outline, contents, ideas, methodology and cbnclusions reached % ;
though the duties have been divided, the thoughts presented are n;ut:;:ln

We believe thar the time has really come for us to define ourselves, oyr
context and to redefine or even reverse the frames of reference in wthich
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Africa is perceived. This implies establishing relevant values and putting
them into the context of our history and authenticity without necessarily
denying basic universal truths. This new movement must make changes
10 the entire process of assimilating teachings from outside by giving
definitions which arise from an authentic African framework,

Africa endures and continues to change. One is always amazed at the
complexity and diversity of human cultures. Each of them is distinct by
virtue of its peculiar historical evolution and the resulting characteristics
which make it a structurally unique, original and organic whole. Africa
continuesto claim its children by imptinting its colour on them wherever
they may be and however they are “preduced”. Africa also marks out its

children by impressing its clear physical and cultural feanires on them,

no matter the continent or country in which they possess “lgal
cttizenship’.

On the level of both individual and social groups, culture has remained
humanity’s form of selfexpression on its journey through history.
Culture, in this.context, refers to the entire way of life of a people, past
and present, and we have found evidence of a dynamic intesplay of
factors necessitating progress, adaptation and interaction. Cultural
change therefore constantly challenges people to maintzin their identity
in the face of new conditions. Not surprisingly therefore, culture is
marked by stable and enduring elements, as well as by changing and
contingent factors: In the words of John Paul II:

“Apersonnecessarily lives withina specific culture. People are
marked by the culture whose very air they breatbe through the
Sfamily andthe socialgroups aroundthem, through educavion and
the most varied influences of their enviro nmem, through rhe very
relations bip whic b they have with the place inwhichthey live” .2

Above all else, this work is an"attempt to introduce and decpen people’s
knowledge and understanding of the traditional value systems of the

2 Ibid.




famous Igbo people of Nigeria - and the same would apply in the case of
many other African cultures. It argues that there is a strong and valid
basis for the theory which postulates an inherent rationality in traditional
African culture. It seeks to explore the refationship between justice,
jurisprudence and law in traditional Igbo society where, since antiquity,
cultural values and behavioral patterns have been fashioned after a rational
desire for progress wichin the context of cultural transcendence and
development.

We ask such questions as: What is the good life? How do we ateain it?
What is the impact of culture on development? What is the link between
Justice and culture? What is the role of justice, of law, of culture, and of
development in traditional Igbo society? What is the underlying
philosophy and rationality that guides our legal reasoning? What is the
relationship between the individual and community? What is the basis of
Igbo law and custom? How do we underseand the link beeween religion

and justice. What do Igbo proverbs, folk tales and mythology tell us
about justice?

How do we understand social life including celebration, rimuals and
mannerisms? What potential for development exists in the Igbo cosmo-
vision. Has democracy a local content such as consensus and dialogue?
Is not age, wisdom and experience a value? How do we explain that a
people who existed without 2 written legal system had harmony, law and
order until the introduction of western codified systems?  Are there
inherent advantages in oal tradition and fireside stories? What is the
wisdom behind proverbs and names? What do they tell us about the
philosophy and cosmo-vision of the Igbo? These and many more are
questions reflected upon in some measure of detail in this book,

The questions we ask are relevant to people the world over and the
answers thereto are anchored in philosophy, religion, law, anthropolo

and sociology which we aim to explore within the context of origina | EZ
culture and tradition. ' &

In secking to answer these questions, we seek to explore the possibility of
marrying Igbo traditional jurisprudence with modern law practices. We
look forward to a time¢ when humanity shall embrace, with renewed
vigour, the wisdom inherent in traditional African customs. This work
deals with justice and legal reasoning.

“Like Prudhon has written somewhere,

JUSTICE:
tinder various names governs the world’s nature, bumanity,
seience, conscience, logic, morals, economy, politics, bistory and
literature. [ustice is tharwhick is mostprimitive in the human

soul, mostfundamental insoviety, mostsacredamong ideas, and

whatthe masses demand., Itis the essence of religionandreason

| the secret object of faith, the beginning, middle and end of

knowledge, Whatcan be imagsned more universal, more strong
and move complete than justice?”

African (Igbo) legal reasoning and jurisprudence is infinitely more varied
than anything te be found in the manuals of logic or scientific
methodology, No argument, least of all moral argument, takes place in
a void. There is typically a soctal context which connects law and justice
to precedents upon which original thoughts and arguments can be
further developed. The work at hand assumes therefore dimensions of
historicity and authenticity, and presides in abstract philosophy whilst
asking the practical questions of modern life.

What follows is thus an idiomatic African World, age old and valid in its
antiquity, yet fresh and forward looking, ready to face the future, to.
absorb what is new and useful. In our own times, such a world view if
resuscitated, would help the Igbo in their present search for a cultural
direction; and restore a character of continuity, harmony therewith
improving our ability to perceive the cosmos as a seamless whole,



We will avoid the compartmentalization of emotions, phenomens,
insttutions and scientific observations as is practiced in‘some Western
socicties. The African world is striving for barmony. Mankind, the
community and nature are concentric circles, and théir consonance
defines a structure of moral order. A breakdown in one ares affects the
others and the consequent disharmony is potentially catastrophic. In
Igboland, the ailment of the individual is not seen as an isolated
phenomenon, but rather regarded as a sign of general malady. According
to this philosophy, individual fertility, for instance, would be interwoven
with the regenerative promise of earth and sea. What does all this mean
for people who live in the modern age? "

By returning to the origins and taking an incisive look into certain as

of Igbo culture and tradition, certain questions ate answered. This book
aims at enbancing original sources and internal potentialities for
sustainable development in economic, political, social and other fields of
endeavor. Our desire is to contribute the values inherent in our cultural

. heritage to modern, global society, This'is an excursion into those

elements inhefent in Igbo Thought, asa paradigm for the many African
cultures that sustained its people and guaranteed them a certain balance.

It is this balance that'we seek to nurcure in modern society as we welcome
you into the ambience of Understanding Afica and symbolically share
 with you the fruit, Kolz Nur (044), and a traditional prayer atticulated for

our reflection by Mazi E. Lawrence, towards Understanding Africa,

3 Emeka N. Lawrence (M.O.N); Anthology of Creative
Writing edited by N, Amadihe Ezeugwu, Jamoe
Enterprises Enugu Nigeria Publishers, 1999, p 3
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and His eyes see the whole ground;
Who Lives under the ground
and no dirt soils Hing;
Who lives in waters
and is dry;
Who moves with the winds
vhe wind is never seen by eyes,
and air is everywhere.
We come with greetings
and with pleadings !

God the Tryst Setter
Who makes trysts with men,
makes appoiniments with them
where and when He pleases,
and they cannot escape !

God who creates and who destrays,
Who beats up human beings
and consoles them;
crushes them and remains their sirengih;
Who brings and who rakes away
and who creates
before the created knows.
At dawn we open our doors and our mouths.
At night we close our doors
bus not our minds !




It is KOLA we bring !
Its all we can offer !
A listle baby
can only bold its mother
where its hands can reach !

KOLA is small
And yet Kola is big
Like she sacrificial food,
It is more important that it goes round
than that it fills the stomach.
Our fathers’s fathers
and their fathers before them,
all onur ancestors,
saw all the fruiss of the land
but they chose Kola.
s the prime substance for hospitality
and for offerings!

What an old man lying down bas seen,
has he young man ever seen beiter
though he perches on the highest tree?

Of all food on earth,
- only Kola
#s not cooked by water and fire
but by spoken word!
The rich can afford is, and the poor can afford it
And Kola is the biggest offering

men bring to you GREAT GOD; [
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1o whom: the suwallower of whas swallows an eleph
and with a hippopotamus tucked into its mouth
and palmyra as a chewing stick,
whistles freely,
and is smaller than spitile!

It is not that Kola
# the sweetest food on earth,
or that it fills the stomach fastesty
But iz’ only with Kola
that we pray for life.
And whoever brings Kola
' brings life,
and brings healsh,
and brings prosperity,
and brings peace,
and children,
And whar we shall feed them wih!
Forit's YOU, God
Whe brings Kola
and ordains its manner of breaking.

This KOLA .
#s lile @ mound in the middle of the arena,
on which we stand and speak in the assembly

of people, and of spiriss,
and our ancestors,
and You Great God
the TRYST SETTER.
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And ihe words reach the ears they're made r!
So our fathers’ father’s fathers

hear my voice!

We are like litrle innocent children
who washed their stomachs only!
but your eyes see us.
And you can judge
if Pve ever touched the wife of relation
or seen the nakedness of a sister;
If T've ever stolen what belongs 10 any human being
or oppressed a widow
or cheated an orphan;
or borne fake witnes,
or spoken calummny.
If Dve killed any buman being
with knife or spear,
or arrow or rope,
or poison or witcherafs,
If I've done any of these things,
May our land
and the Mother Earth EAT ME!

But if none of these is my guilt
bur my fellow-man would afflict me
because of anger of the heart or anger of the eye,
then let whoever comes 1o kill me
KILL HIMSELF!

let bis eyes perish in the seeing!
Any person who says an innocent house-hold

may not sleep
make him roost with the chickens.

1 pray for the good of the peaple in the bush,
and the good of those at home;
for the good of those in the hills
and the good of those in the valleys;
Jor the good of these at work
and for the good of those at play.
But if a man I can stand by does no siand by me
let what kills traitors kill him.
If a spirit I can vouch for does nor vouch for me
ler what kills spirits kill i

If anybody would bring poison into this house
let bis polluted hand enter his mouth!
Let no guest bring evil 1o bis host
and on his departure
may no hunch grow on his back.
Let a rat not dare to eat the bag of a medicine-man
and ler the medicine-man not dare curse the rar,

1t is said that an innocent man,
guiltless of any sins big or small,
crosses the waters on a piece of calabash;

15



So I'll keeep clean my hands,
You will defend me from cows,

& man cannet wrestle with a cow.

If 1 must suffer for my offences
It i just;

If for ihe guilt of my children
I'll bear it.

The mouth speaks what carns the jaw a slap.
A man’s head shakes the ant's nest,

His trunk suffers for it

May it be good for the young,
succession is everybody’s prayer.
Let who must be head be,

but let the tail have no end

May it be good for the old-
The vulture prays
that death not kill the aged,
0 that they wonld continue 1 tel the young
that the vilture is forbidden flesh,

What is good is what we want.
1 have not asked you to give that to me only;
Eating up everything alone is bad earing!

i6

_ If the kise perches,
let the eagle perch.
Whichever denies the other the right to perch,
may is’s wing break.

GOD |
may we never be in need and find no helper,

A man whe has friends is greater than g wealthy man.
Give our wives fruitfilness,
one blow, one fall
Give us children
and give us the means o feed ihem
Let any of us or our children
twho goes out to work
come back
with plenty of money,
and come back safe.

Let any weed that brushes us
on our departure
brush against us on our way home;
it is not an evil weed.
When we are at the back
lez evil be in frons;
and when we are in frons,
ler evil be behind.
Let no illness come
and let no doctor cure,
Let no one be ill
and let no one heal,

17



But I bave not spoken and it is findl,

You have the yam;
and You have the knife.
To whosoever you give
and in whatever measure

hre will ear!

We break the KOLA-NUT.

18

PART I

TRADITIONAL
LEGAL REASONING
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CHAPTER ONE |

THE PEOPLE, THE HISTORY, THE PHILOSOPHY

Location And Origin

TheIgbo people who share a contiguous geo i

iall:;gﬁnge and share a common gcu:;itlu'g&, gr;il;;calﬂ? mtilxiigﬁ

gl &(:‘ d, located on the western coasts of Africa, Today, Igboland exi
within the ng?nan polity. It was politically carved ou’t by th Bmtllsslt:

le)l;lfl[;‘f a:;lt C?g?;lgh]; of its coloilial might, The Igho tcrritor; is i::hal?ited
. ¢ Dantu people and, as archaeological evide,

this Negro race may have originated i aong the b g o5t

i)f As’selef regions .and Khartoﬁn ﬁfﬁfi&ﬁgﬂgﬁ?& south

ocation in the third millennium before Christ. Evidence haifiﬁ:

over 4,000 years now, the
by these people.* W, the area referred to as Igboland has been inhabited

According to Professor Afigbo, lineu;

. o Profe: gho, linguists are of the vj ing i

mind th;: dnstn‘buuon and alignment of the ?anmnﬂ]ﬂ?e blzarmg b

i?up of the Nigcr-Congc.a family, it is most likely that the “l’:! o
s sub-group separated in the region of the Niger-Benye Tﬁm oty

Art histori inni e
rians are also beginning to draw attention to this same gef;(r::i

ared, especially to the region between Bida
N an '

; tradictory evi .
it does appear thar the hiscorian will continue gzgl?g: t‘i‘lo:les tolight,

of the Igbo and their Kwa brothers and sisters in this general areq 5

—

4 éﬁibo, A. inCOI}eS of Sand, Studies in Igho
ory ana Culture, Oxford Universi
L1 a0 pe Xford University Pregs

5 Thid.
20

Some general features characterise the Igbo people and seem to
distinguish them from other socio-cultural groupings. These include Igbo
perspectives on; art, religion & religiosity, marriage & family, elders &
ancestors, land, property & ownership, egalitarian socieral values, women,
celebration & joy. A briefinsight into these provide a useful introduction
to the Igbo people, their values and way of life.

Igbo At

Igbo art is a manifestation of the aesthetic, the philosophical, the
historical, the human and the divine milieu in the midst of human
creativity. It offers itself as music, artefacts, sculptures, paintings, poetry,
dance, drama, folkeale, proverbs and traditions manifested in vivid, hardly
subtle parterns that establish equilibrium and glorify harmony. Each work
of art seems to point to the Divine.

Igbo art is mostly a depiction of society, tending towards its guiding
philosophical preoccupation with ‘Force ” {energy). Indeed, chis
phenomenon was most eloquently described in the context of Bantu
Philosophy as Force which is “ 1o #he pure Afvican, a vital, universal and
ommipotent energy ro which all thought and action are related and exisy”  ©

Most apparent in Igbo art are the fundamental dimensions of existence:
birth, life & death; and strongly associated with these are the concepts of
force (energy) & the Divine (mystery). The Igbo’s preoccupation with
“force’ may be related to the fact that Igbo art does not concern itself with
matter alone. Rather, the spiritual element of human life embodying a
breath of the Divine and the manifestation of God’s power is ever
present. In Igbo land, art points to religion and every wotk of art seems
to say to the beholder: “ZLook beneathand beyondme, for whatlrepresent
and say is more than whatyousee andbear’. Igboartis modest, yet deeply

expressive. It concerns itself with life.

6 Father Placide Tempels, Bantu Philosophy, Presence
Africaine Paris 1959, 1969, p.71 ff
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With dances and‘ﬁgu.rcs, itdepicts humanity in its simplest form showing
the Ig.bo people in their natural environment, immersed in activity and
at various stages in their rich ancestry,

Igbo Religion and Religiosity

Of Afticans generally, it has been said that they have a profound religious
sense, a sensc of the sacred. The existence of the divine Being and the
mx:lslblc spirit world is natural to them, and it seems obvious that this
Being shou}d have his mysteries because he surpasses human beings and
their capacity for human reason. Religion imbues all of life and there is
no split between faith and daily living. There is a great openness to
mystery. The Igbo do not demarcate between a strictly material, sensual
world al.ld a purely spiritual world. In stark contrast to the ,dualism
present in Greek antiquity and western philosophy, the Igbo view life as
4 continuum that extends beyond the demise of the material self.

i'hc (ilaiiuml sense c?f religion, sometimes fostered by fear of the sacred or
the desire to obtain benefits and security, is elevated into prayer and
includes external movements inspired by deep respect for lihcydi‘vint‘:
n::zjcsty ?)noc(li transcendence. W{orship and celebration involve the whole
fea]rson’W'd)}f and soul, and picty cannot be telegared to some private
m. With its symbols, gestures and prayers, religion even accompanies
public life, without positing any division between the sacred arl:d th
profane. Religion was one of the principal factors which gave ynj l'Fe
and held it together. There was no dichotomy between life and :»J:rl;;it:nc'

For the Igbo, religion permeates all aspects of life. Thic isti
ge?;ric :; Sfricansz, of wl}om it cmalsaicsaj'd that ;;E;: S;;: jﬁfms:}:
Y e anddressre igiously " (Mbiti). Itis not su risin: J that in
.trad.me?nal Igbo society, the practice of religion w;p; noniﬁ'firtejzm t:}atm
intrinsically woven into society’s communal way of life. It js w‘:lil' :hnd
context that one best comprehends the Igbo peoples’ active licilrl ion
in the art, religion and philosophy of their community, Thuspaer\tren[?mt{:n
most contemporaty Igbo societies, sharing - especially o,f foocin :
evident in the tradition of breaking kolanut’ - has temained 2 land ”
of Igbo religiosity, life and practice. “imark
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In sharing the Kolanut, hospirality, friendship, mutual exchange and
oneness is shown in line with the philosophy: “Ifwe cancattogether then
we can dialogue and pray rogther.”

With regard to the religious conceptions of the Igho people, it may be
shortly said that it is a universal belief, circumscribed in their world view
that a Supreme Spirit known as Chukwn (Ged) exists. Chukwn is all
powerful and surpasses all other existing things, whether organic,
inorganic or transcendental. In his creative aspects, Chwkun is described
as Chineke (the God who creates ); Chuwnokike ox Chi Okike, (all-meaning
Cre awor); Osebuluwa, (the Godwhe fashions andcarries the world); Heis
the author of all life, including mankind. He sends rain, makes the crops
grow, and is the source from which people derive their Chi, (Destiny or

Soul), :

As a merciful and just God, he grants favours to mankind. Wrong doers
are adequately punished by the lesser gods or spitits on His behalf. The
supreme Being, Chukws, is never repzesented in symbols or figures for
Heis pure spirit. Heis referred toas Obuasi din’eln, (Godinthe FHeavens)
and is thus the creator, and father, of all other revered deities and spirits
suchas Igwe, (Heaven or Sky); Amadi Oha, (Lightening); Ala, (the Earth);
and Apyamws, (the Sun). These smaller deities are agents of Chutkrrn and
carry the petitions of people and their offerings to Him.

Ebwensu, (the devil) also existed, as he was always understood to be
opposed to God’s plan for mankind and to destroy the harmony within
the community. There isalso the Adusi, (e spirimalforces) surrounding
the village and from whom oracles, oaths, swearing, worship and sacrifices

were determined.

Ni Ichie, (the ancestors or the living dead) having joined the woild of
spirits, intercede for mankind before Chukwu and plead mankind’s cause,

Ancestor worship symbolised community and unity berween the living
and the departed brethren and elders of the clan, called the “living dead”.
They are the link berween the known and unknown, between earth and

beyond.
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Though dead, the ancestors are constantly active in the daily human
affairs of their families and clans. They intercede for their families before
the deities and obtain favors or curses on the living, This is why they are
pacified 'and given food and drinks by the living during religious
ceremonies. :

Property and Ownership:
In Igboland, the ownership of property is understood as 2 natural right

and as the basis of wealth, Property is usually acquired to safeguard the
needs of the individual, the family and the comgunity. o

Traditionally, the Igbo people regarded the destiny of the individual and
the community as interlinked. The harmonious balance between the
community and the individual was perhaps most manifest in the concept
of communal ownership, which made every member of the clan a
stakch?lder. Thus, an individual could own private property but because
of the intrinsic ties between the individual, the family and ultimately the
community, ownership of property remained essentially communal,
Ffbfafever properyy was acquired by the individual was based on the
individual’s rightofaccess anduse, ina proximate butnotultimare sense. In
modern Igbo land, the ownership of property has retained its social
function and continues to be understood as a social mortgage, in line with
ancient African thought: “Ytbelongs to me butThels ng to the communisy.”

Land In Traditional Igbo Society

In traditional Igbo society, land belongs to no one. Land belongs to the

people. Land is considered w be a sacred heritage 1 '

tied
fbreﬁtﬁem as a bond besueen the living and the defcé /Jej;;;ﬁ z:mrééi:fz
gemeration on bebalf of those yet unborn ?

Thus, the three levels of unitary

existe :
the dead ancestors, the prese ficeare made manifest for the Igbo:

nt gencration and the yet unborn children on

g}:oul:; t];; glct;ue iiiepcggts. In other words, Iand is seen s+ gift from God
eration after generation, i inui iti

o o poas s ge In a continuing tradition of the

In Igbo society, land does not typically belong to the individual. Rather,
land is owned by the people of the community and its access and use is
possible for the individual, Traditional Igbo society succeeded in
perfecting the balance between according every person and family a right
to the use of communal land, whilst disallowing the appropriation of the
land in an absolute sense.

Marriage And Family

In speaking of African values, one can certainly not fail to mention the
se nse of family, towhichis connected respectfor life, both of which are held
in high esteem. The family in traditional Igbo society was usually large
and extended and there were cases where virtually everybody in a
particular village, unic or cfan was related to another in a natural sense,
Martiage is a great social and cultural event during which various symbols
and practices display the interconnectedness of the entire family unit.
Marriage is the union, not just of two individuals but of two families and

even an entire people.

The child is a great gift of creation and children are appreciated and
nurtured. Originally, Igbo society was primarily agrarian and human
resources were essential for a good harvest. Yam and Cocoyam wete
among the most important crops grown, and a rich harvest was
recognized as a measure of personal wealth. Given the communal nature
of the Igbo, the family unit played a central role and polygamy was seen
as 2 means of extending the family unic, of establishing greater solidarity
~with society and, with ‘more hands to help on the farm, increased
economic prosperity. Valuable therefore in this context is the community
atmosphere where loneliness was unknown and life was largely social.

The belief in the interconnectedness berween the three levels of existence,
namely, the “fiving dead” (ancestors) ,the “ yerunborn” and the “present

generation " carlier referred to, attributed greac value to children who
signified the bond of greater solidarity at all levels. Asa result of both the
enhanced manpower and increased connectivity with “the other world,”
the extended family was believed to allow for increased agricultural

productivity and thus, to enhance economic prosperity.
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The Elders and Ancestors

Old age in Aftican cultures was accepted as a gift by the gods, a blessing
and a reward from Chineke (God, the Creator), and a symbol of wisdom.
The elders were highly regarded and often lived within the family
ambient to guarancee stability and historicity. As the transmitters of past
experience and the existential links between the past and the present, old
age or “Ogonogondu”  (long life) was made an essential part of virtually
every communal prayer especially during the breaking of the Kola Nut
(Oji). The elders are nearest to the “world beyond” in which the

ancestors are, and thesefore, in the eyes of the living merit high respect
and recognition.

Ancestor worship expressed the respect and debt of the presentgeneration
1o those who lived before, thereby showing belief in a “life afier life”, 2
continuity of existence on a plane beyond that which the eyes can see “Alz
Mimno” (the land of the spiriss). Tt was also an expression of the beliefin
the continuity of the human race, and a deeply religious and exisiential

understanding, The ancestors were often offered food and Kola Nuts and
called upon at major religious functions.

Egalitarian Society

Traditional Igbo society was fundamentally egalitarian without infringing
upon the liberty of the individaal in life, speech, movement, selft
suscenance and independence. It was a balanced society wherein the
community and the individual complemented one another. John Mbiti

aptly expressed the philosophy of this communal socictyas: T am because
we are and since we are, thevefore [ am =~ .

The traditional Igbo systems were able to harmonise care of the old,
encouragement of the young, and teverence for the dead. The otientation
of the Igbo was egalitarian, and in modern terms one may refer to it as
democratic. The Igbo peoples recognized no king or lord (T bo e nue Eze),

but rather looked up to great and strong leaders, who achieved their status

by hard work and endeavour, Leaders were never imposed amongst this
people, and this tradition reinforced the freedom of the individual to

disagree, protest and even rebel within the cotmunity.
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Respect for Womanhood

Thcf Earth is “mother”, a female deity. After Chukwu (God), Ala (vhe
Earsh) is the primary deity worshipped in Igboland. The society carried
this respect and reverenve for the female deity over to the woman, anc! it
found its expression in various of the culture including names like
Nwanyi bu Ife (the worman is light) and Nneka (mother is the greates).

The issue of gender in contemporary Africa may be seen a5 2 contentious
one, especially vis a vis modern feminist and human rights campaigns,
This work adopts the opinion, without much debate, that the Igbo
woman was adored as the real authority in the family. In traditional Igbo
society, the roles of the fomale and their male counterpatts, were cleatly
allocated, and covered all aspects of life: agriculture, trade, the economy,
social life, politics and various other cultural aspects.

The woman played a central role in all of these, and the requisite roles
allocated for either by society were based upon nature and expetience. In
all, there seemed to be a separation of roles, but a link and inter-
dependence amongst the sexes ensured the fulfillment of both gender
needs and zoles. In spite of modem interpretations to the contrary, the
Igbo woman upheld her dignity and integrity in traditional Igbo society.
The subject of womanhood in Igbo socicty is vast, famnatmg and,
although most alluring, remains outside the scope of this work.

African Values: ‘ . .
During a Congress in Enugu, Nigeria, of the Vatican Pontifical Council
on Inter religious Dialogue on the theme: Affica’s consribarions vownrds
universal human and spiritual values, Professor John Mbiti presented
several values that Africa ought to share as its gift to the world:
Celebrarion, the Joy of life, Laugheer, Respect for Womanhood,
Forgiveness, Reconciliation und Spitituality. There is, firstand foremost,
4 common value that inbues the African soul in all its cultures, and that
isthe Joy of Life. It has ofien been observed to be true that the.ablllty.of
the African to laugh, to celebrate and to share with oth_el:s the joy of life
through hospitality and openness is unxivaled anywhere in the world,
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Despite the hardship, the poverty and the daily drudgery experienced by
the people, the African (Igbo) spirit soars above any given situation. Joy
and laughter facilitates optimism and even enthusiasm and helps in
overcoming difficulties. The phenomenon of celebration and rejoicing
extends to all stages of life from conception, and even till death. The
religious sense of reverence for the divine majesty, rejoicing in the Lord,
in nature’s gifts, and in cultural celebrations enriched the community.
The basic festive antitude of the Igbo was shown in gestures, drums,
dances, music, swaying, and songs.

Africa’s spirituality made it possible to give each being in creation a Chi
an identity, a soul, a unique destiny which made it free, unique and
therefore respectable. Value was given to entire creation and there was no

sense of ‘chance’ in events as they happened, for in Igbo cosmology, the
Chi was already pre-destined.

The reality of sin -in both its personal and communal forms- was, and to
alarge extent still is, very much present in the consciousness of the Igbo,
as are the rites of purification, ablution and expiation. The road to peace
is forgiveness and reconciliation, and traditional Igboland practiced this
through rituals and religious ceremonies. These are values that modern
African societics need to rediscover and share with others in the search for
authenticand sustainable, culturally-rooted development. This will be our

contribution to the ongoing dialogue of cultures and civilisations in the
new Mitlennium,

Things Fall Apars:
There is no doubt that modern Africa,

- : and concretely modern Igholand,
is at a crossroads, subject to many forces and currents, and thar we are

beginning to witness a certain disjunction between traditional culture and
the demands of modern life. As a result of modernization and the
disintegration of traditional social structures, condizions of conflict and

poverty are undermining the family and leaving the African youth bereft

of values and discipline. Many young people seem to lack orientation and

there is a widespread alienation amongst them, The challenges in this

area are enormous and in some cases things have fallen apart
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The authors of the present volume do not presume that ml'lch gf the
Original Africa described in some of the pages of this book still exists as
an ideal withour adulteration and threat.

There are conflicts and contradictions including tensions in the way we
perceive ourselves as Africans who have become c?nvertcd to new
religious movements such as the Christians, the Musllm:s, Buddbhists or
members of a new emerging cultural and technical universe. ~ Many
attempt to give up their identity complerely, lose thl;:ll‘ originality as
Africans and do not succeed in becoming Western, Asian, or other.

The challenges of social and cutrural globalisation and exchange has
affected some of the people of Africa in many negative ways. Infact, there
is a wend to jertison original cultural authenticism by even some of
Africa’s sons and daugheers. It brings in its wake a dilemma for the

peoples of the continent.

What is at stake is the erosion, not only of that religious and spiritufil
outlook on life which characterised African culture but also the organic
unity berween faith and real life. We place at the centre of discourse,
some of Africa’s original values within the ambient of the great struggle
between good and evil, between life and death, between love and all that

is opposed to love.

Family values, once the strength of Aftica are being eroded; family
uprooting disturbs both issues of morality and identity. A critical area is
urbanisation as many African cities witness galloping popul.auon trends.
Uprooted urban populations are beginning to lr{se‘contact with the values
of tradition; their sense of integrity, and appreciation of the sacredness of

life are beginning to dissolve.

The ifls of modern society are appearing in many places as they
accompany urbanisation, migration and modernisation. Some of these

are- prostitution, children of the strests, inhuman living conditions,
structures of oppression, to mention but a few. In many places, the
traditional processes of the education of youth seem to have collapsed.
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Many families are under severe stress, by reason of situations of war or
because their members are refugees or displaced petsons, The rights of
people are often abused in manifold ways and this poses dangers to the
African peoples and their right to integrity and dignity.

This boolk takes note of the current situation and, in fact, makes it a point
of depurture, Africa must urgendy rise to the challenge and prepare
hersclf to engage the 1est of the world within a composite framework

located in 2 purely African reality, in spite of emerging constellations of
global forces with their resonant implications. o

In order, therefore, to understand contemporary Africa, one must return

to it’s great cultural heritage and pre-literary history, much’ of which is
S!il]l u:ﬂmowq, rediscover it and place it at the service of inter-cultaral
dialogue. This is the exercise of the next chapters of this work.

30

CHAPTER TWO

LANGUAGE AND THE CULTURAL ORIGINS OF _

The Igbo idea or notion of justice is not easy to define. The Igbo prefer
to describe rather than define. They claborate or show the meaning of a
conceptor an idez in natural terms. This is so because a description based
on natural experience expresses and clarifies an idea mote clearly than a

imiting definition could do. According to the English dictionary, “Zefine”

means: “to delimit; to mark out; to show clearly the form of something;
fix; state contents or meaning precisely”. 7

Justice as an ideal in Igbo Thought is not defined. Sometimes in trying to
explain the concept, the elders focused on its opposite, injustice, in
bringing the concept into practical and clearer understanding, Examples
aregiven of justice inproverbs, wise sayings, prayers, folk sales and s tories
bearing relation to practical life, St. Thomas Aquinas used the scholastic
method to definejusticeas the strong andfirmwillto give ro each his or

her due” * Marsist philosophers looked at the concept theoretically as “zo

eachaccording w bis needs andfromeach according ro his ability.” Aristode
suggests that justice implies the notion of “wrest equals equally and
unequals unequally, butin propertionto their relevamdifferences ™ Hisview
is that distriburive justice employs geometrical proportions.

7 (Cf. Collins General English Dictionary, London and
Glasgow, Ed. Mcleod, W.T .,Copyright, 1902
(1977,p.22),

8 Aguinas, T, Summa Theol, Bla llae, qt. 38, Pars ila
Illae, Rome 1952

9 Aristotle Nichomachean Ethics, Book 5, IT, 113b,
Penguim Classics, 1976,
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In Igbolar{d, r.?le people did not read Aristotle or any of the philosophers
to detetmine justice, Rather, the core of the Igho concept of justice is

evident in the proverbs, wise sayings and prayers which we shall now
reflect upon.

TRADITIONAL IGBO PRAYER

Nke onye diri ya (Let every person receive what is his or her due)
Onye iro m diri, mam diri (May my enemy live but may ] live to0)
Ya bara onye, bara onye (Let progress and wha is good reach to all)

Onye anwuna, m’ibe ya efula (May no one die, may the other not be lost)

Ogburu onye n’onye ga-ala (May who kills another go with the deceased)
Njo na njo zu kwara (May evil be mer with evil)
Mma na Mma zu kwara (May good be met with good)
Egbe bere, Ugo bere (Let the kite perch 2nd let the eagle perch)
Nke si ibe ya ebela nku kwa ya! (If one refuses the other the right 1o perch
let, its wing break) ’
Ehaa (Amen).

:IrIliST ICE;. IN TRADITIONAL IGBO PRAYER

e simple prayers of the Igbo peoples said during the breaki

Nut at functions elucidate the concept of justice fnd clearly cl:]%a?lf.‘j]:::‘:z
of the ideas shared universally and mentioned in the introduction to th ;s
chapter Anistofle’s viewsabout "z proper proportisnorrelatio nship between
zr?:izvtdualf ” isinvolved. Thiswould mean “z properrespectforpeople s
rights andproperties”, (Nke onye diriya); equality ofdis tributionofgoods

(Ya baraonye, bara onye), often understood as distributivejustice; e idezz‘
of fairness, (Onye iro mdiri, ma m diri) known as equity; imparsiality in
inter-humanrelationships, (Onye anuwnna ma ibe yaefula); the principle of
balancing goodorevilinadequate proportion, (Ogburnonye n’s nyega ala)

which is like the Jewish “Lex Talonis” and which for the Igbo cangalso b::
called legaljustice, and the notion of co exis tence oflive and let live, (Eg be

bere Ugo bere)  which is equivalent to social or commutasiye Justice
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Dr. Theophilius Okeke summarises these Igbo traditional notions of
justice thus:

“Ingeneral, justice insists onstrictequality beteengiving andtaking; onihe
equality ofindividuals before the law; onequal distributionofrights and
duties inthe communisy. Psychologically, itis a certain innate passionfor
proportion; ademandfor anequality in humanaffairs; a wish o restore and
establish justice ina world full of inequalities. Justice is notstatic bus
dynamic; itis notgiven; ités nota factbutrather asask. It's achievementis
the workofeulture andnotofnasure. The levelofjustice asociety aruins is
the measure of its bumanisation, that is, of its culture”

IGBO TERMINOLOGIES FOR JUSTICE

“OTO”: STRAIGHT; FAIR; JUST.
In the four terminologies for justice among the Igbo of Nigeria, as will be seen in many
other the last three letters in each word is noticed to be the same verb, “OTO™ to
stand erect, straight, fair, just. Each of the words “Aka kwu oto”, “Ikwuba aka oto”,
“Obi kwu oto”, and “Tkpe kwu oto”contains this symbolic word “Oto” which means
“straight” because the Igbo’s definirion and description of justice is 2 practical one.

Justice refers to that which is straight, not disfigured, not partially but completely
upright and equal in its geometric proportions. ‘This notion suggests clearly the ideas
contained in the general philosophical conception of justice which include “equal”, Jif

“Impartial”, “fair”, “just”, “good judgement”, *
“good will”, “exchange”, “reciprocation”.

upright”, “straightforward”, “honest”,

There are four main words which describe the notion of justice:

a) “Aka ke oto” Keeping hands straight
b} “Tkwuba - aka oto” Straight handed

c) “Obi kwu oro” Straight heart

d) “Tkpe kwu oto” Straight judgement

i0 Okere, T. Justice and Fairplay, 1976, p.59
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“AKA KWU OTO”
“Aka means hand
“Kwu” means stand, remain, be, stay
“Oto” means erert, straight, uprighe, fair, just

Literally speaking, “Aka kwu oto” means “a standing hand, “a straight
hand”, “a hand placed erect”. In moral conduct, the word expresses the
notion of “uprightness “straight handedness”. Applied to a person, the
sentence can read: “Mazi Okonkwo bu onye aka ya kwu oto”, meaning:
“Mr. Okonkwo is an upright man”

‘IKWUBA AKA OTO”
“Ilowuba® means keeping straight
“Aka” means hand
“Oto” means erect, straight, upright, fair, just

When put together, Ikwuba aka oto means literally “keeping one’s hand
straight”, “the act of being straightforward, just, upright, frank”, Ikwuba
aka oto is in the present participle and is an action still in becoming, the
act of being honest, fair in dealing with others, 2 person who is impartial.
The word “Oto” (straight) is the symbolic word and decisive element
denoting justice in the word-structure.

OBl KWU OTO
“Obi” means heart
“Kwu” means stand, be , remain, stay
“Oto” means erect, straight, upright, fair, just

The word “Obi” can also mean the central hoyse in a famil

elder or family head receives visitors and performs family dut}i’e:hg; i:
village level, “Obi” is the chosen central meeting place for the village
community. It could also refer to the village square. When the Igbo
speak of a person as “Onye obi kwu oto” (one whose heart is
straighttorward and clean), they mean a morally just man, 3 fuir and
impartial person, a straight forward and transparent person; not corrupt.
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IKPE KWU OTO”
“Ikpe” means case, decision judgement, verdict
“Kwu” means stand, be, remain, stay
“Oro” means erect, straight, upright, fair, just

“Tkpe kwu oto” literally designates a straight judgement, a straight case,
a straight verdict, In its moral content, it expresses the idea of justice in
a conflictberween two or more parties. “Ikpe kwu oto”means “2 #rue and
impartial judgement”. It is the “judgemens deliveredjusily and without
partiality. ”. 1o this case, the persons are not regarded when the
judgement is delivered nor is their wealth, staeus or race. Thpe bun 020 is
an objective judgement which considers only the matter brought for
consideration in a conflict berween parties. The judgement depends on
regard for specified customs, rules or laws and is often decided by an
appropriate authority. '

IGBO SENSE OF JUSTICE THROUGH PROVERBES,

Proverbshave been defined as “shors, pithy, traditionalsayings incommon
use.” Among the Igbos of Nigeria, the art of speaking vividly with
imagery, nawural flavour and in proverbial form is very common. Itisthe
culture of the people just as it is the way of life of many rich cultures in
other parts of the universe, ‘

Dr. Chinua Achebe attested to this fact thus:

“among the lgho, the artafconversationis regarded very highly

and proverbs are the paim-o il with which words are eaten” '

1l Achebe, C, Things Fall Apart, Heinemann, London
(1958), (1981 ed), p. 5
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This manner of speaking and lifestyle among the Igbo help in the
education of the youth in oral history and tradition through short and
pithy traditional wise sayings and proverbs. They epitomise pre-literary
philosophy, wisdom and African Thought which could be rediscovered
today as a sustainable means of moving an ancient culture forward in a
modern society. Itis through these proverbs, folk tales and wise sayings
that the Igbe communicate their reflection of reality o the world outside
them. An Igbo saying expresses this very clearly as:

“Tlu bu abubo eji evi okwu”: Proverbs are the vegetables which nourish
speech or proverbs are channels for philosophy

Edel May and Edel Abraham righedly observed in their joint
anthropological work that: “#e lgbo people have a deep moral beritage. They
speak inproverbs, as they embodly the evenss oflife innames andput maxims
infollerale. Itfollows thatto unders tand their moral life and moral values we
need 1w lookinw the meanings ofsome of sheir proverbs, the meaning of names
and the morals behind their folk tales”. 12

“Njo diri onye mere ya” - “Let evil remain with the evildoer”. This in
essence means: “Ler the evil man be repaid with evil”. This proverb

expresses ideas on retribusive justice, The person who commits a crime

must bear the responsibility of the act; something similat to the German
concept of “Ausgleichende Gerechtigkeit” (distributive justice).

“Isikoteebuyagbaya” -“The head thattouches whe wasp has 10 be $tung
by she wasp”. Like the above, this means that the person who causes
trouble or occasions an unjust act should be repaid in the same measure
to balance the bad deed done. This proverb also shows the individual
responsibility atrached to one’s actions because it expresses the idea that
whatever one does accompanies one. The English would pu it differently,
thus: “As you make your bed, so will you lic on i¢”.

12 Edel May and Edel Abraham, Anthropology and Eshi
Spring Fields, 1939, p.108 o
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“Lfe onye koro naamiriya” - “Whatever a personsous the personshall
reap " This proverb, drawn from simple, natural phenomena, shows the
[gbo understanding of natural justice. One does not cultivate rice and
reap potatoes (natural law), so nacurally, bad behaviour and unjust deeds
shall have consequences on the actor. Whereas with good deeds justice
and goodness shall follow. The proverb highlights the principle of
responsibility: you reap what you sow.

“Onye na emeghi ihe iyi,, adighi atu egbe-igwe egwu” - “The person
who didnotswear falsely or breakanoath before the gods does notfear the
sound ofthunder”. Incontent, this proverb means that a clear conscience
fears no accusation. The just man lives a fearless life. Itis an expression
of righteousness and integrity in personal life style. It is a praise for
personal justice and straight-forwardness.

The Igbo always admonish children with the words: “Nwa m kwuba aka
gi oto” - which means “my child be upright and just in your actions!”.

Similarly, “Nke onye butere, y2 were isi ya bura”, “what a person  does
shall be borne by the person on one’s head'.

To show how fearless and contented one is, having done the just and
right thing the Igbo say: “ Onye na adighi ihe omere ihe anaghi eme ya”
which means, “One whe did no wro ng progresses inlife andis notharmed’.

In cases where someone was charged or suspected of having been unjust
one proves one’s innocence by saying “Aka m di ocha” which means
literally, “my hands are clean”. Otherwise translated it means: “My
conscience is clear; lamfree ofany injustice againstanybody; 1did not
commit 4ny crime.”

Truly in Igbo land, the traditional man abhorred injustice since it was an
offence against the earth (Ani) and was punishable by the gods. One did
not hesitate to expose crime or injustice to the public for scrutiny even if
it involved one’s own kith and kin.
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Justifying oneself was a typical manner of exposing one’s integrity in

traditional society whether before the people or before the gods, Often,

the elders would say: “Tkenga m kwu oto”, literally meaning “my saffof
integrity andhonesty is straightand upright’. Itexpressesthe idea thacthe

gods know of the justness of the person concerned, Hence, the gods

would even vouch for some ones integrity.

It was believed that the just must surely meet with blessings: “Ulowu
gbara apiti na eri the ome”, literally meaning “the feet which Inboured in
soil enjoy the fruiss of the soil, This shows thatgood living has its rewards,
an idea which belongs 1o the sphere of personal justice, - |

In another context, the traditional Igbo says “Ncheta ana echeta onye ezi
omume bu ngozi® which means “The remembrance of the justman is a
blessing”.  'The unjust man is worried and distracted because he fears the
evil consequences of his deed. An Igbo proverb expresses this point thus:
“Onye mere ihe 0joo na aga o na ege nti” which means “the unjustman
# amxious andworriedbecause his conscience disturbs himand as he moves
about, he puss his earonthe ground andlistens w whatpeople say abous
him”, '

This proverb is put vividly in another way: Agwo loro. Nsiko na eche
uche” which means that “she snake thassuallowed acrab cannotbe arease”.
Also, when an unjust or evil man has been caught or charged people tell
him: “Osisi kwuchiri uzo na eri ube mma”, which means “The tree
standing on e roadpashis cuswith @ knife by passers - by”, Further, “The
alputara na agiga ite na ala na agiga onu” meaning that “what one brings
out of the cooking pot ends up near the moush”, '

To show that justice is the basis of a stable society and can only proceed
by interdependence, reciprocity and equality amongst the people, the
Igbos say in one of their proverbs, “Aka nni kwo aka ekpe, aka
akwo aka nni; fa nabo-adi ocha”. This means that “7%e right hand
washes the left hand and the lefs hand washes the'righs that bosh may be
clean ., It expresses reciprocity in inter human relationships,
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Justice refers 1o a balance in relations. The following proverb expresses
the principles of equitable treatment and interdependence for the good of
all. Thedog inlgbo mythology wouldsay: “Idalum adalum gl obulu
egwu’, meaning: U1 fall for you and you full for me then it is play”

The idea of equity in justice is expressed through another proverb which
demands that a man be justly paid for the work he has done and he who
did nothing should have no reward, thus “Onye nagbacharo okpofua ma
eli ife” which means that “she person who does novsweat may notear”.
Sweat is a sign of a person who has worked hard in the fields and
therefore merits food. Whereas the person who did not sweat is lazy and
should not be rewarded for indolence.

The next proverb is a figurative way of saying what material justice
entails: “Each to be paid acfording 1o his or her contribution”®, “To each
according vo bis desserss )

Justice expresses the continuous search for balance and harmony by
human kind in history. It is therefore 2 meaningful basis for reciprocity,
proportiohality and exchange. What one gives is often what one gets out
of a situation, known or unknown. In the search for justice, there is also
the search for meaningful peace. Without justice; thers is no peace.
Thus, justice is the basis and the pre-condition for peace, progress and
inter-human balance and relationship in original Igbo society. Justice
links humankind with the Divine, with nature and with fellow human
beings.

FOLK TALES AND MYTHS RELATED TO JUSTICE

Injusvice was looked upon inlgbo Traditional Thouginas agrave offence against
nayure inas i has ituns a deprivation ofthe rights of another bestoued by nasure
itself. Injustive was therefore discouraged and fables depicting the punisbment due
1 $t1were navrated to childrenas a lesson. Additionally, sfone was unjuss, justice
Wwas meted oureither by the society or its legalstructures or by the gods which
abhorred infustice, Insome cases, navure i elfpunis hedihe offender. The Igbos
believe tharthere is navralijustice embedded in the universe whichno one could
escape,
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People were warned in these words:
“I mee njo, mmadu afuro gi, muo afu gi*, which means:

“If you commit injustice and no buman eye sees you, the spirits will see you'.

An Anglican missionary and anthropologist, G.T.Basden, in a description
of the “primitive life, cusioms and animistic beliefs” of the Igbo people
of Nigeria after he had lived among the Igbos for thirty-five years wrote
in his book, “Niger Igbos™ that:

“the Ibo, in common with other West Afvican tribes, have agreat
fondness for fuiry rales. They have a big stockoflegends and
Jolklore. The Tho is a good story-teller, with a faculty o fputting
into re ality fables ”.V

From our research on the notion of justice in pre-literary African
societies, folk tales and myths related to justice are of great help because
they express elements of oral tradition which transmit value and meaning
for analysis and teaching. In some of the fables and myths, animals and
birds are endowed with human powers and faculties and illustrate that
which the myth or fable wishes to show or to teach the community of
human beings.

With mythology and fables, the idea of justice is highlighted and the
moral call for a good life without anxiety is established. There is 2 call that
humans practice fairness in their behavior towards another, Life is
depicted as a sort of contract in inter-human relationships. In pre-literary
society, myths and stories served as powerful means of emphasizing the
way people should live in a just and harmonious atmosphere to be happy
and content. It served asa most effective manner of educating the youth.
We shall now read some of the stories narrated.

? Basden, T.G., Niger Ibos, Frank Cass, London, (1938), rep. 1966,
Dp.236
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WHY MONKEYS ARE GOOD JUMPERS
FABLE DEPICTING COMMUTATIVE JUSTICE

“Inthe olden days, the fruitofa ceriainiree was enjoyed by all animals and ||
birds generally. Atthe headafthe animals was the tortoise. He calleda
meeting to discover who really was the owner of the tree. Meanuhile, neither
bird nor beastwas to touch the fruit. One day, however, amonkey, being
very hungry, took the forbidden fruit. When the iorivise uns made aware thas
the fruithad beensiolen, he called anoibermeeting to discover the culpris. All
declared thatthey were innocentofthe charge. Notbeing satisfiedwith their
denial, be calleduponeach 1 swearanoahando undergo a trial by ordeal.
Each was to swear and then throw himselfdownfromthe tree. [fhe were
innocent, no barm wonld befall him. [fguilty, then he would perish.
Allthe animals assembled and proceeded with the trial, As each prepared o
all, he sad: “ Letme fall and die if | amguilty ofstealing the fruis”. Allofthe
birds and beasis passed sdfely through the ordeal untilitcame to the turn o
the mgnkey to swearandfall. He, the guilty one, changed the words and
said, “Let me jump from wree 1o tree if | have stolen the fruit®. He
immediately became an expere jumper and has remained so ever since’.

Lesson And Moral Content of the Fable:
“Why monkeys are good jumpers”

This fable demonstrates a case of commutative justice. There are many
transactions that are too personal in scope to be determined by the natural
or positive law. In such a case the parties concerned determine what they
should do by free agreement or mutual contract. Theanimals in the fable
had made a contract amongst themselves and were bound by it. No one
was to eat of the fruit of the tree. As far as this contractual relationship
was concerned all of the animals were equal before the law which they

had made for themselves.
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Ina case of commutative justice the failure to render the “quid pro quo”
incurs the obligation to make restitution. This is so because commutative
justice places all citizens on equal judicial footing in 2 social complex. In
the fable narrated about the monkey there was no constituted legal
structure but there was the iial by ordeal whereby justice could be
rendered and the unjust or cheating party punished. “Each swas so swear
and then throwhimselfdoum fromthe wree. Ifhe were innocent, no harm
would befall him. If guilty, then he would perish .

In the trial which followed, all of the animals and birds proclaimed the
words dictated to determine the unjust one among them. “ Zer me full and
dze‘zﬁ':zmgadg of stealing the fruit’, Since they were intocent, the critetia
of judgement proved them innocent, The monkey was conscious of his

}’l‘lz:l?:;"n of the contractual relationship and violation of commutative

Afiaid of death, the monkey changed th
: , e words of tri :®
Jump fremiree to tree _zj"! have stolen the ﬁm’t”.%vtirtﬁl tht?sr?edéngagcdw ’”:
E% co;;r:;:t and received a dispensation of justice in accordance with
y ished ctiteria. This explains why monkeys jump from tree to
tree and have remained so ever since, - p Holviee

For the Igbo this fable has deep moral content, ‘The first lesslon is that

onc must keep to one’s contracts in the spir i
l?;macmal justice. The seconc! lesson is that s:snf;: hloiefﬂlm:: tt(::
faw, ot;-:FWI}O breaks the law will surcly be caught by the fnn Fiused
he o itd is thav vruthfulness is a great virtue and jts o oo ]usn;lc
violation of honesty and justice for which proper com D b
made to balance the injustice dorie and re-establigh tlr::l;so:? l:lezlﬁ: >
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[t WHY THE EYES OF THE TORTOISE ARE SO SMALL

FABLE DEPICTING NATURAL JUSTICE

“4 Tormise made friends with a Rabbitandpersuaded himto burrowa large i
Vhole inorderto trap a leopard. Whenituus prepared, the Torwise wentio [
the Leopardandiold him thathe knewwbere a Rabbisdwelsand itwouldls
be easy for them o carch it. The Leopard agreedandfollowedthe Torwise. §
The Tormwise had already instructed the Rabbis o have ropes in readiness with i
whichto tie the Leopardand had arrangedthe programofoperations. On i
N irrival s the hole, the Torioise firstibrustin bis hand. He broughtouta fewly
W 2aits and made the excuse thathis armwas notlong enough to take a firm8
grip ofthe Rabbir, He thensaidro the Leopard, ‘Putinyo urband’. The g
| Leopard did so, and rhe Rabbit immediately bound it with rope. The |l
Il Torwise saidagaimuith yonrother hand. The Leoparddidas he was advised
Honty to have thashandseized and bound. The Tortoise thenurgedhimzo

thrust his feetinto assisthimio free bis hands. These also the Rabbittied

with ropes. The Tortoise thensaid, ‘Putinyour head and bite the Rabbi
| “While the meatuas cooking, the old Rabbirlefithe house for ashortwhile
il

As soonas the Leopard didhis, a rope was passed around bis neckand he was
completely belpless. The Tortoise and the Rabbisthenproceededio kill the
Leopard, The measuns waken to the Torwvise’s house o be cooked, andthe ola

Rabbit and her five young ones were invited to partake in the feast.” :

with your strong secth and kill him!’
M whereuponthe Tortoise seized the opportunisy to beiray the little ones. He
ordered themio replenish the fire. Then he wldeach one inurn o lifithe |}
lidofhe potinorderto see if the meatwas cooking properly. As eachpeeped
into the pos, the Torwise gave itapushso that, inturn, shey allfellinto the B
boiling water. The old mother Rabbis returned ignorantof all that had
bappenedduring herabsence. The Tormise told her to checkihe five. She did
i 155 ified the cover ofthe potto see whether the meatuxs cooked. B
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Vo fellinto the boiling waser. The water didnotkill the Rabbis; onlythe

The Tortwise, who was wwiting for the oppom, gave hera push andsbe

oungestdiedfrombeing suffcated by the pressure from those above i |
¢ ; % Indue ||
time, the Tb{'mzce reckoned thatthe mealuwns ready andraised the ;id :ftfw |
| o:} Irmmediately, the old Rabbitand four o fihe young ones leapedour. They
}oadmanagedo keep themselves above the water with the exceprionoftheirlg

zﬁ;}ﬁse hadbeenscalded and this is the reasonuhy the wils of Rabbits |

As the Rabbitsprang outofihe pot she flicked her il andsprayedhe boiling
Zatn:arz she eyes of the Tormise cansing himw be blind, As be gropedabous, i

e missed ﬁb_e ﬁmd'am’a&e Rabbiss ateit. He cried, ‘Anum” (fomale Tortise)
my wife, bring a pin, bring a lance 1 o penmy eyes!” His wife didas she was

bidden, butonly succeededin making 4 & , .
the eyes of the Torwise are so smal?;’_g lle opening. This & the reasonuhy

Lesson and Moral Content of the Fable;
“Why the eyes of the Tortoise ate 50 small”,

:11:' utlsz?cemyd.in ;atr;ated above, the Tortoise committed grave acts of
thje B I:i%mwh : i Leopard whose murder he planned and co-ordinated;
booty, althollglc;mbo; :;ﬁdmmhﬁegrge of the right to share in their
greed of the Tortoise. In the fist place, the Tortoise had deccived the
Llcopm-d Py luring him inco a catch for he Rabbit, although a;cli:e‘:;ssa .
plans against the Leopard wich the Rabbit had atrealy boon mack. Then
e ha atltlemp.ted to deprive the Rabbit jtself the right alread .a reed
;g;"ll:s t:mss are ‘lnl:stthtiu booty. The attempt to deprive the Rabg;t gf his
c0mmut:.-tix::ega'-I . contract made and was thercfore a violation of
Justice. Lastly, the innocent young Rabbits were almost

boiled to death, in fact, one of them did <
because the Tortoise was very gree;;:l died in the hot water and all this

For the Igbo, such a fable was 2 mogy] teaching whereby people are
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warned to do good and behave justly because even if they cheat their
partner, nature will still exact justice on the offender. We notice that the
Tortoise lost both ways. He neither ate the Leopard which he had so
much coveted nor did he go away from punishment for he became blind.
Many African societies believe that nature is the true and highest judge
which brings about justice even when there is no legal institution to
pacify the wounded. His blindness and the fact that he did not taste of
the meat of the Leopard ate cited to show that, even in nature, justice
exists which punishes the unjust and wicked.

-

IGBO NAMES AND THEIR RELATION TO JUSTICE

Thesignificance of names cannot be neglected because names are tecords,
living personal memosies of persons and events.

“There is more in names, more joy, sorrow, pathos andpassion,
more tragedy andmore comedy, more bumanity and inhumanisy
shan is possible for some civilized peaple to realise”. H

The attitude of “what is in a name? was never adopted by the Igbo,
unlike many other cultures which give names to people just for the sake
of a name, an identity.

A person’s name in tradition has a peculiar and existential meaning, This
explains why the naming ceremony in Igbo land is accompanied with
feasting and joy. In a large family, the names given by relations and
parents to the children reflect the joys and sorrows, fears and prospects of
the people. On the occasion of taking a new social title, attaining some
specific religious or social status, or when a remarkable event takes place
in the life of a person, the name one adopts expresses this fact.

Thus, with insight into the relevance of Igbo names, we find in them a

reflection of the Igbo perspective and philosophy on justice.

14 Wieschoof, W. H. A., Social Significance of Names
Among the Ibos of Nigeria, Publ. In American
Anthropologist, Nr. 2, Vol. 43, 1941, p.212
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On closer study, it becomes clear that Igbo names bear much religious
sentiment. They express one’s dependence on God, one’s innocence
bf:[?)rc God and fello?v petsons and contain much advice for life. In
gw;nlg nhaémcs:io the child, justice, good living and morality was inculcated
in and essence of the child. Igbo nam i

ol iden of oot g es contain much of the

S —
S ——

& JUSTICE

Mecaning

God will be my judge and advocate

May whar is mine be left to me

Do not trouble or offend another

God acts with equity, God has justice

Revenge is not good

Leave revenge to God alone

Do not speak evil or gossip against another ]

May I never lack or miss that which belongs

by right to me
- One who is orderly, just, good and moderate
i nyea ' onam May nobody offend me or dg me injustice
i Onyekatwazulu For whom is this world complete? Who has

all he wants?

goﬁd 1:W.c:‘l}lr mmey; Safe journey; u prightway, the

God is my soliciroy

That which I see of get by right I shall take I

A Judge, the just Judge,

A Fair, impartial or pood speech.

Leave everything in God's hands

Abstain from evil and injustice

What evil or offence haye I done?

) Onye achula uuwa nin

{ Onye emegbula ndu y.

Ofo di ire, Ogu s ike

| Ogumdu

Look upon God for your own fo
NOE eNVy progressive ones)

Man is not God

Good and just behavior surpasses all

-

pive others for reveng

Ifitwas me! We mustconsider bumanity notas
means butas ends, and thatwe do to others as
we wowld want them to do #o us. -

Orie who helps andgives anddoes things wher
in the position to do so.

Take life easy. Do rotpursue things with force}

Fortune comes when it will.
Let no one offend against life.

Uprightness is effective: Good Wall is strengel
“Ofp", astaff, isthe  symbol of justice and
uprightness.

My goodwillleads me. My life bas notbeencutly
shore becawse of my uprightness. The lgbas [§
believe thatpremasure deathis a curse which
normally comes upon people who are unjust. B




Destiny and fute is notthe same for everybady. Everyond)

bas hishher own destiny.

IGBO PRAYER AND JUSTICE

“My God and Ancestors
I wish no man evil
But if anyone says I have lived too long
Let bim go before me to see
What it is like in the land of the dead
Thae man who holds on to righteousness
cannot get lost in his journey.” 5

I With a piece of c:halk in the hands and Kola nut in a vessel {both traditional
symbols used during prayerand in other social occasions); an old chief from Aku

;1(: g:.jiﬂs:ll]l:ka division of Igbo land examines his conscience in honest prayer

1
I

EBzechioke - God of creation
O buru na m ghuru mady - If 1 killed a fellow buman being
O buru na m suturn ibe onye ozo - If I stole what belongs to someone
O buru na m ghara ana - If1 betrayed another

J O buru na m boro ji onye ozo - If I uprooted another’s yams
O burt na m purie madu onye be ya - If I took another’s wife
Were ndu m tata - Take my life today, 6

15 Bpudu R and Nwogs, D., (Ed), Poetic Heritage”. N, 1634
el - a L . I
Publ, Co,, Enugu, 1971, 255 # ke

16 Oﬁfqﬂlﬂd, A. K, Somne aspects of Tradizional Moral Heritage with
particular reference to the Igho of Nigeria, publ, In “Lucerna” Jujy -
Dec. 1978, No, 1, Vol, 1. B.M.S. Lnugw, Chuka Printing Co., p.21
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CHAPTER THREE

‘ALA’ or ‘ANI’- “THE EARTH’: FOUNDATION FOR ETHICS

RELIGION AND !USTICE :

Obviously central to the entire existence of the Igbo is the soil - A&, The
concept of Alz is believed to have originated in Chukwu (Supreme God)
himself, even though she is the wife of [gwe (the sky), 2 son of Chukwu,
Just as a husband fertilizes his wife, so Igwe, in the form of rain, ferilizes
Ala. Anthropogists D. Forde and G. 1. Jones, whilst documenting their
rescarch findings in Igbo land, noted on the Alz thus: “Ala, carthspirit, is
she mostprominent deity andis regardedas the queenofihe underworldandvhe
owner of manwhether deadoralive. She is the source and judge of human moraliy
and accordingly exercises the mainritual sanctions indisputes and offences. The
priests of Ala are guardians of public moraliy [

Some anthropologists have sounded sentimental in regarding man’s
relationship to Alz as that between mother and child. This might be an
over exaggeration. In a figurative sense, however, it is correct. After
Chubwa, all other minor deities and the ancestors buried in her bowels
under the carch are subject to her. Yet Al remains the nearest and
dearest, maintained to be a merciful mother, who increases the fertility of
the soil and makes the fruit of the earth available to man’s livelihood. No
wonder, M. N, Okoro writes, “A/# is a great spirit, and man, having got
his “Ch#* from God, is in the custody of Ala”."

T is Chukwu and Ani that we invoke: Every people in their town call apon Chukwu and
Ani. When the Akpu plant masures it fulls and rois on the ground. No one can see it again.
When the Iroko tree matures, it falls on the ground. When man matures, be falls on the

ground,” - R C Arazu

-—

17 Meek, C. K., Ibid.
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‘AI:J}’, THE DEITY & THE LAND

Obviously, central to the entire existence of the Igbo is the soil, the land
ot qh'é earth, It is in land that the ancestors are buried and wherein their
souls and bodic§ rest. Life springs from the soil. On the soil grows yam
a:rnd cocoyam 03, na Ede), vegetables and fruits. We speak of the soil as
wﬂ:‘::/;ecNEar:/f ! f;:- itissacred to the Igbo. To commit a crime forbidden
n Ne ani’, thatis, an abomination, for it poliutes the spiri
Earth (Als, Ans), and threatens the entire comm!:miry‘ Thi: aunspmmt Zii;hez
the backg,l:()l:.nd of Igbo belief in one of their most important deities - the
Earth-deity” or “Earth - goddess™  called ‘Alz or Ani’ .

Land is not sold in original Igbo society as it belon i

and not to the individual. ﬁ has beet{l suggestedglz;oscﬂjhzljaosm;f} !;1;)?;
f:ulturc that tl!c main reason why land remained unsaleable was because,
it portrayed disrespect o the earth goddess. And where land was sold in
later years, especially afier the foreign influence in Igbo culture, the earth

g:fcss hz:l(tlct{i be ritually purified if the iransaction was to be accepted as

Says Uchendu;

“The Igho feel ashamed and guilsy vo have to sell land” 18

The Igbos, being an agrarian and setded people

performed many rituals through the prfi):sotf O}Ij;kefcr’\;hdcsﬂ;crﬁ Tri
prevalent dun.ng the various planting seasons: harves:. riod, first ft ; its
and other major annual celebrations. Alz was respectPc:I l::n l'St[ T ci
anc! requested to guide and care for her children, beig ;t::dilow y 'f}zd
by incessant prayers and gifts through the ancesors, ° rBee

18  Uchendu, V. C., The Igho of South Eqs
A ? tern Nigeri
Holt, Rinehart, and Whinstone, N, sena,
1965, p. 96 e ¥ork, London,
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“Ala, our Mother,
onbehalfofmy dear people make this sacrifice 1o you as thanks
for the good harves. You have broughius rain and have given
s @ good harvest. Letyour ¢ hildreneatihe graino \f1bis barvest
calmly and peacefilly. Do notbring us any depression or
surprises. Guard againstthe illness ofpeople herd andflock so
that we may enjoy this season’s harvest with peace of mind.
Remove death and anything shat will bring misfortune to your
children. Give us good health to enjoy the fruis of our labour
which we received from you” ?

"The Earth Spirit, 4/a’ , as the mother of the Igbo people, is characterized
by sacredness and peacefulness, Therefore, man being made from the clay
of the earth, also carries the sacredness of the Earth-spirit. Plants, animals
and humans go back into the womb of the earth, and the dead ancestors
play their peculiar role in the world of the living from yonder - in ‘Al

Al “is the mostpowerfid and importantdeity after the Supreve
Being ‘Chulewns” . She is the Earth goddess, who excrcises very great
influence onlgbo moralisy; as is the divine female principle who
guards the ‘Omenala’ (cusroms of the land), believedo have been
Sanded down to the ancestors from time immemorial. %

Generally inIgbo land, the “Cuit ofAla” is very common, as cach of the

hamlets or villages composing a village group has 2 shrine and a priest of
Ala, but there is always 2 communal shrine, namely, that of the parsicular

hamlet or village which originally occupied the ocality.”

19 Ibid, p.12

20  Meek C. K., Law and Authority in A Nigerian Tribe,
Oxford University Press, London, 1937, p. 25

21 Okoro, N.M., The Igbo belief in man’s continued
existence after death - Its influence on the society,
Unpublished Thesis, Rome, 1971, p.39
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People worship ber as the sustainer of life, champio justi
defender of the weak or innocent. Respect and feaf oi? tlif I};:r? ?f j{}}:
make People fair in their dealings with others, for Az as the custodian of
mr::raht): ax{d the giver of ‘Omenala’ demands good deeds and prohibits
cvnl,, \yhlchlstcrmed Nso -Ala’. The Igbo wordforcrime -‘Alu’ or ‘Nio
Ala’ simply means offince against the land’ or ‘desecration of the earth’

The r:ulr. of Ala is one of the most powesful integrating forces in Igbo
society since Alz has all these noble attribures especially of being the
source of hun.lan morality. Als is the main legal sanction. Ala, the Earth
goddess is believed to shate in the justice of the Supreme God (Chukwn)
in g)nm measure, being neasest to Him, Laws are made in her pame, and
ﬁ; zh arlt:h sworn through her: The Igbos believe that A% cares and loves
her ¢ ildren, and the. laws issued by her are for their well-being and
happiness. Peoplc: see in her punishment for offenders, a warning to the
innocent and‘ a sign of cortective measure, Nonethcl::ss Ala d%cs not
punish so easily, but waits till the offender has proved in;.orrigible.

In this case,

Ala deprives evil men of their lives and ber priests are the

f:::dz}zm ) _}?Jub!z’c morality., Alais infictthe unseen presidentof
ommunity, andno group is complete 1without 4 s hyine of dla.

Thecommenpossession ofa shri
. rine ofAla, s }
sirongest integrating forces in Igho .faaeg;‘f " ” ”ﬁeed"m ofhe

] . ¥

“1; :[?;1 al:lsenc;: of Ala, in modern society and her apparent replacement
with modern legal proceedings, one is in 2 better position to explain th
inability of the center to hold and why things seem to fall ap::tp e

22 Forde, D. and Jones, 1. G,, The Igbo and Ibibie

Speaking peoples of South-Eastern Nigeriq

International Afvican Institute, London, 1950, p.25
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Asa result of the Igbo’s reverence for 4ls” , law and order was guaranteed
in traditional Igbo society, and legal sanctions were imposed on the people
from the world of the sacred. Heinous social ctimes were fotbidden and
major offences against native law and custom were punishable under the
sanction of Alz, Some of these crimes included “homicide, kidnaping,

poisoning (and) stealing.””

Death or banishment was not considered enough pusishment for some
of the above crimes, and in certain cases, an offender was denied ground
for burial and thrown into the evil forest, one of the greatest social
humiliations and condemnations a native of Igboland could ever suffer.
Such a soul found no rest among the ancestors, This concept might be
compared to the Christians idea of hell.

In Igbo society, the action of an individual could bring punishment on
the whole community. In this case, the whole community was bound to
make propitiatory and expiatory sacrifices through the priests of A, to
avoid reprisal on the entire commuanity for wrong-doing. In this manner,

social responsibility for the evil actions of an individual was enacted and

peer pressure became an instrument to uphold accepted codes of conduct;

a similar concept was portrayed by Protagoras in Greek philosophy.

The communitarian spirit of the Igbos made people swear their honesty
by Alz, but they could also, as was often the case, gather together in the
village as an extended family to impose a curse of blessing through the Al
on offenders or peacemakers correspondingly. Even in the present da(y, in
Igbo villages, elders advise younger one to avoid deeds, considered as NVso

Alz’ | as these may bring the wrath of Alz on the community.

The community took upon itself responsibility for actions undertaken by
the individual. In modern terms, this could be likened to the pjractictz of
social responsibility, codified in law. Nzomiwu has noted in his thesis:

23 Meek, C.K Ibid. p. 25,
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“One very readily sees howlgbo religionsustains andenriches
the Igbo sense of justice. Igbo beliefin the Earth goddess
enbances andenforces socialjus tice. Whether one acts outo f
Jearorlove of the Ala, who is a “mercifidmobher’, the resultis
the same, namely the effecting ofsocial jus tice within the
community”

Although other minor deities can be rash in their judgement and
punishment, the earth goddess was the opposite as she was slow to punish:
“She is supposeds see the thoughts ofalland thus canmeasure the
depthofthe malice ofeach action. Inthis uay, her fudgements and
unis bments are cors ideredas proper.., The Barth goddess canthus
give life or destroy it she loves immensely, butitis true also that
riobody can hurtmore thans be. Her fustice is belicvedto be nexs

20 thay of Chukws, becanse she, like Chukun, weighs  all the
circumstances surrounding an action”, 25

Al - the patient mother
“Minor deities ruay not take action against an Igbo without
asking Ala to warn her children, bus no spiritcan intercede or
intervene whenAla herselfbas decided 1o punish. Butshe does
notpunishinbaste, she gives many signals ofberdispleasure” %

S——

In attempting to explain some of the Igb
to remember that ricuals assist the spi
towards 2 cosmic infinity,

3o religious practices, it does help
fit-secking mortal in the aspiration

24 Meek, C. K. Ibid.
25  Meek, CK, jbfd..

26 Uchendy, V.C. The Igho of South Eastern Nigeria, New

York, 1965, (C. K. Meek, Ibid., p- 25)
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As Wole Soyinka has said:

Itis “throughthe drama ofritual, African Societies search for
harmony in their universe;, and for the formation of social
standards and moral verities”. ¥

T

C};Iukwu aJEGOD)rﬁJl d surpasses all, whether organic, inorganic or
& is all-powerful and s s all, w )
transccndcntal?;’n his creative aspects, Chukur is described as Chineke” -
the God who creates; ‘Chukwuoke’ or ‘Chi okikie’ meaning creator,
‘Osebuluwa’ - the God who fashions the world. He is the author of all life
including man. He sends rain, makes the crops grow, and is the source
from which humanity derives its individual *Chi® (§0}ﬂ). As a l'lilermfl.ll
and just God, He grants favours to mankind (C'}ndte:l?ere, Chinenye,
Chukwika, Chinwe). Wrong-doers are adequately punished by the gods
and spirits on behalf of Chukwn..

CHURWU (GOD)

“is thus the creatorof, and f&tﬁeraforlaerrer»"eredsp‘irits,,
suchas ‘Igwe’ - the sky; ‘Amadi Oba’ - lightening; the “Ala

- the Earth - Deiy. Sacrifices are norusually offered o
Chulnon, buthe is regarded as the ultimate recipientofall

sacrifice’. %

] j Man and the
27 J , A O., Myths of the Creation of Man '
i)(:;g';f:;f Death Irf Africa, European University Studies,
Peter Lang, Frankfurt/M, 1 984, p. 95

" dto C. G.
28  Meek, C K., Ibo Law, (From Essays presente
Seli;mn, London, Kegan Paul and Co., 1934, p. 209 -

226
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It is still under debate among scholars of Igbo religion, if man has
anything to do with God directly. It is Chukwu who ordered and creared
the universe as we know it, but after creation, He withdrew into solitude
so that man hardly has anything to do with Him directly.

This explains perhaps why, besides the existence of God as a supreme,
absolute and just being, the Igbos believe in the existence of a series of
deities and spirits, living on the supernatural plane and refating to man
and his environment on the natural plane.

ALUSI - VILLAGE SPIRITUAL FORCES AND SHRINES
The Alusiare strong spivitualforces inthe village, efien residing ina shrine, and
the power of blessing or destroying according to circumstances, Unlike Chukwu
whose atiribuse was goodness and benevolence, the Alusi was responsible for

externaliz ing Chuluwn’s powerfid gualities, and for punis hing social o ffonders.

Hence, the Alusiuns worshipped inIgbo land. Sacrifice were made to placase it,

and the Diviners - (Dibia), Ogba-afa andpriests - (Eze-udo’ or ‘Eze-ani) were

involved ininterpreting the wishes ofthe Alusiand placating itfor the general
good of the communizy. ¥

EKWENSU - FORCES OF EVIL
Belisfin Ebwensu’-the architectof all evil andperpetrator of wickedness among
man exists. Ekwensu is aliways opposedto Chukum, and although subordinate to
Him (like all other spirits ) tries continuously to free man from God’s ways,
deceive him into mischievous and dis harmonious activities. The Igbos regardall
mischiefas workofihe devil (Olu Ehwensu) and Ebwe nsu is blamed  for mosto
man’s worstills andpestilence, Np sacvifice is made to Elwensu, nordo the Igbo
wo7s bip bim. Butthey try 1o free themselves from bis control by going to the Alusi
and making their sacrifices as demanded by the (“ Dibia”) - (native doctor or
diviner,) or by going o the (priests or priesiesses of the deity) - ('Ezeani’) for
placative sacrifices to drive out the evil forces of Ekwensu, The canse Jor
individual wrongful action were thus attributed to the devil,

29 Isichei, E., op.cit, p.25
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OMENALA: THE BASIS OF IGBO CUSTOM & LAW

LAV

The fact that humanity in a given time and place holds particular ideas
and values including ideas of justice, is a fact worthy of study, particularly
in relation to the evolution of legal reasoning. Law in the proper sense is
2 “rule and measure of acts directing them to their proper ends”. ** It may
be of two kinds: physical law, directing non-free beings or moral law
directing free beings. In the context of this chapter we are dealing with
moral law which governs human behaviour.

St. Thomas Aquinas, in his classical definition of states that law is:

‘wothing else thananordinance ofreason forthe common
g0 od, promulgaied by him who as the care of the
community”. >

As an ordinance, law is distinguished from a mere counsel, advice or
suggestion which have no binding force in reality. It is an order, a
mandate, imposing obligation or moral necessity. As an ordinance of
reason, law is formulated by the intellect and is a dictate of right reason,
not arbitrary, both with itself and with other laws. Tt should be just,
tespecting existing rights guaranteed by higher laws and distributing
burdens equitably. It should be observable, for no one can do the
impossible or be reasonably expecting to do what is too harsh and
difficult. It should be enforceable, otherwise only the good will keep the
law, whereas others who need restraint, will go free. It should be useful,
for law is a means to an end thus, needless restriction of liberty serves no
purpose,

30 Fagothey, Austin, S. J., Right or Reason, C. V. Mosby
Company, St. Louis, 1959, (2" ed,), p. 162

31 Aguings, T., Summa Theologica, I - I, q. 90, a4
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As an ordinance for the common good, faw secks the benefit of the
community as a whole and lastly, as an ordinance promulgated by the
competent authority it should be made known to those whom it binds.
Certainly, a law is useless if those expected to obey it do not know of its
existence. In each case, the manner of promulgation will depend on the
nature of the law, the customs of the people, and on circumstances
generally.

It is with this background that we intend to consider that aspect of Igbo
law and custom which is entrenched in what the Igbo call “Omenala” or
“Omenana” or “Omenani” meaning the law of the land; literally, as it is
done in the land.

LINGUISTIC ANALYSIS OF OME-NA-ALA

Ome-na-ala comes from “Ome” which means “as it is done”. It is the third
person, impersonal formeofthe word “bme” which means “10 do”, “to obiain”.

“Ne” is aprepositionvhichmeans “in” or “and” *Ala” otherwise called “ana” or
“ani” is a noun, which means land, earth, ground. %

Ormenala as a wordtherefore means inthe Igbo language “thatwhich o bins in
the land”, “as itis done inhe land”, “the lawand customaofthe people ofthe
land”.

‘—'—=—_————-._____“_

32 Obiego C. C, Igho Idea of God, In “Lucerna”, Vol.
No. 1 (July - December 1978), Published by Bigard

Memorial Seminary, Enugu, Nigeria. Printers - Chuka
Company Ld., Enugu, p, 28
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THE ORIGIN OF OMENALA:

It is not easy to trace the origin of Omenala especially among a people
who had no written tradition. It has however been generally shown that
the body of Omenala is often, if not always, linked with the ancestral cult
or worship by the Igbos.”® This cult is surrounded with the earth-spirit
known as “Als, Ani, Ana”. Itis believed that the ancestors in times out of
mind, after settling in an atea, received laws from Chukwu (the great
God) through “4k” (the Earth-Spirit) which they passed onto their
descendants as the tradition and custom of the land to be observed.

Ala helped the ancestors establish their stand on earth and du'cctcd them
to excct the first shrine to the earth spirit (4/2) here on earth. This is why
the term, Omenalz , is used to express Igho laws and customs.™

OMENALAAS UNWRITTEN TRADITIONAL LAW & CUSTOM:

Unlike cultures with a literary tradition, the ancient Igbo left no written
records of their remote past to their descendants. Instead of a written
tradition, oral tradition prevailed and is only today being gradually
replaced with Western and Islamic literalism, The ancestors handed over
by word of mouth from generation to generation after them the contents
of their experiences, laws, customs, world view, moral, history and
philosophy.

The content and substance of this oral tradition is expressed thro‘ugh
myths, songs, stories, liturgical celebrations, proverbs and Lfligloqs
practices, all of which the Igbo generally refer to as “Omenala”. It is
therein that the law, the reason for the law and the promulgation of the
law is embedded.

Igbo Jurisprudence is based on the influence of the “Omenala”, that no

—

33 Ibid
34 Ibid.
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aspect of traditional life escapes it.”

Inthis connection, anauthor remarksthar: “As soon as 2 childis born into
the communisy of “ Urmunna” (breshren), his life is affected by the insricate
nesworkofihese reswictions andall thasthey represent. Immediately a child
i aﬁic: to speakandunders sandissues, he is exposed daily ro the do’s and
iio nEs ?ftbe society and his parenss drumitinto bis ears, through fibles, wld
inthe nightand around he foreside andshrough exposure 1o various forms of
ritals andosber observances, the graviy of commitsing abominable acs™.*

2;5; xﬁobi adds at{o this his ozljservation that: ‘@l the traditional Tho
, ¢ Surmmea up as people o bserving the “Omenala”. Whosoever
observes the Omenala  faithfilly, thatis, according 1o whe practice of the proper

“Umunna” will arvive atthe terri ) jaesLe
ancestral dead” ¥ ¢ kerritory of, andwin reunion with the proper

The supreme goal of existence means conformity with the “Omenala” 2
it is kqown and practised in one’s own community of “Umunna” .
Omenala expresses the legitimate authority which guides the culture and

m“;‘:‘:‘ul:fti:c people, and this is found to be e amongst many

“Ttincludes all the provisions, probibisions, traditional beliefs

35 Osu]:i,. C C, T?ze concept of salvation in Igbo
traditional religion, Unpublishegd Doctoral Thesis,

Rome, 1977, Pontifical U, iversi
Focay . 32 rban Universiy, Theology

36  Olisa MN. S O, Taboosin
" s Uy 1880 Religion and Sgci, «
African Religion”, published by thi Departmeny 0}’; g?i’é z‘g;n, West

Univgrsfry of Nigeria, Nsukka, N. |1, January 1972, p. 11
37 gémuobi,i':, Unpubl.Thesis, : The spirituality of
at.}f,Rame, 1975,p.39, (Gregorian Univ) .cf.also
Oswji, C. C, op. Cit, p.25 o
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and practices which are conminﬁd inthe unwrittencode of
law andcus toms, conventions andare broughrdouwnfrom
ancestor to posterity”.

In its functional context, one cay say that whereas the Jews have their
Torah, the Catholic Church their Code of Canon Law, the British their
Constitution and the Germanstheir “Grundgeseiz” , so alsohave theIgbos
their “Omenala” .

Like any other law guiding human beings, the Omenala is at the same
time static and dynamic. It is static as an acoepted practice and constant
point of reference (authority) in cases involving the culture of the land
and law of the area. No wonder, the Igbos often began their fireside
stories with the expression “N oge” or “Mgbe gbo * meaning “in the olden
times’, “in time immemorial”, ‘at the time of the ancestors”

“Omenala ingeneralis a generic ermfor the body ofTbo socio-religious laws,
customss andaraditions passing fromgenerationts generationand having i origin
as far back as the time ofthe ancestors ” ¥ This static aspect of Omenala is also
seen when the Igbo give as their sole reason for an action or decision
“Nna anyi kuwndusi...” (Oux fatherssaid...); or “Nianna anyifa kwuly si®
(Our forefathers said...). But Omenala is also dynamic in so far as it is
handed down from generation to generation. As a tradition, it is liable to
change depending on the changing conditions of the new generation.

Since Omenala is an oral tradition, it does not maintain all the flair and
emphasis it had when it is retold, or it shifts this emphasis to another area.

38  Anunobi, T.U,, The spirituality of death, Unpublished
Doctoral Thesis, Pont. University, Gregarina, Roma,
1975, p.391

39  Obiego, C. 0., Ibid.
40 Shelton, A.J., The Conch, Vol. I, March 1969, p.31
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Thus, ultimate qucstions‘oflifeconoeming the origin of human existence,
the purpose of human existence, death, the why and how of things, moral
laws, land, market and many other laws, change their emphasis when

retold much later. This does not however mean that the old static truth

of Omenala is changed. No! It is the same old truth manifesting itself to

people of another generation in adapable and und dable |
symbol and signs of the times. P HeRRGRe g

In its dynamic aspect also, the Omenala differs in accident from one Igbo
village to an-olilcr In matters such as marriage, burial rites, breaking of
Kola nuts, title taking such as Ozo and masquerades rites.

OMENALA: ORDER & JUSTICE IN THE COMMUNITY

It has been claimed by legal theorists #* that the goal and substance of
every law and legal institutions is to protect life and property, promote
communal .ha.:mony, social justice and ethical decorum among the
citizens. This is also the claim of the Omenala jn Igbo land.

In various parts of Igbo Land, a breach of the Omenala was a v i

matter because i affects three dimensions which mean much tsrtyhzelr lg‘;S
Abreach means an assault on the “4ls” _the carth deity-, a dises gfo;
the dead ancestors of the clan as well as an offence against’ﬁving mien?bcrs
of th'e community. Depending on the gravity of the offence, various
sanctionsare attached to the breaking of the “Oine nala”, The m;i hment
ranges from death in various forms to the losg of one’s D o in o

- e} * .
attempt to pacify the earth goddess (spirit), the moesti?:i? :E: il::lg

41 See for exampie - Julius Stone, “Legat
Reasoning”, (1964); “Human Lawfmdsy}f::g:;ﬁsff“?gm
(1963). (Stevens and Sons Lid., London), Aguings, 1"

“Summa Theological”, 1-11, Jeremy Benghay,

“Untroduction 10 the Principles of Morgls ang Legisiation”

(1980),

¥
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Sanctions are carried out by the ministers of “4%” whose duty it is to
inflict appropriate punishment. The Omenala prohibitions also called
‘Wse ala” (Sacred laws of the land) guide four main areas of human
behaviour as follows:

1. Life
Huiman life especially that of a clansman is regarded as sacred, so that
homicide, murder, suicide which are referred to as “Ochu” are regarded
as breach of these sacred laws and prohibitions

In Achebe’s “Things Fall Apart”, Qkonkwo commitred inadvertent
murder: “Ckonkuwo s gun had exploded and apiece ofiron bad piercedithe
toy’s heart... (Ezeudy’s son). The only course afactionopente Okonkuo
s to flee fromthe town. frwas an “Ochu” (bomicide), a crime against
the earth goddess to kill 4 clansman, and 2 manwho commits itmust flee
vhe land... He could return to the clan after seven years'. o

2. Economy

Included in the Nso Alz (Sacred faws of the land), a breach of which is
‘Aru” orTaboo, ate such laws which touch on the economic life of the
people. Stealing any of the staple foods, especially yam; destroying the
carth, especially in the cutting of old trees; surreptitiously altering the
boundary of a piece of land; claiming a title which one has not merited;
and offending the “4lz” by quarrelling duting the sacred week, are all
punishable offences against the Omenala.*

3, Harmony In the Community

Interpersonal relationships are regulated and include such areas as: title-
taking, marriage ceremonies, naming ceremonies, initiation rites, burial
and death rituals, economic and social activities of various sorts.

42 Achebe, C., Things Fall Apart, ( ¢ 1958),ed. 1981,
Heinemann, London, P, 86 - 87

43 Oswi, C. C., The Concept of Salvation in Igbo
Traditional Religion, Op.cit., p.26, See also the case in
Achebe, C., Things Fall Apart; op. Cit., chapter 4
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It was important for community members to be physically present at
occasions even if their enemies celebrated, The reason was to ensure

that reciprocity would be accorded them during their own events.
Loneliness or isolation was not known.

Respect For The Ancestors

Itis a raboo and a great critne 1o speak against the ancestors -the living
dead- or show itreverence or distespect for them. A breach of the
Omenala in these areas is taken very seriously. In observing the laws
and customs of Omenala, one is said to be 57 wnion with the socio-
spivisual headofthe vis ible community, benee one is undoubtedly linked
10 #1s invisible segment -the dead “Ndichie” (Ancestors)” R

Names related 10 the Earth Deity - ‘Ala’ Ani’

Anichebe - May the earth protect
Aniagolu - The carth we worship
Anigbo - May the carth adfudicare

Anigbogu - May the earth stop the JSighs
Anijiels - The earth possesces wisdom
Avnikwenwa - The earth allows children
Anikwe - May the earth permis
Aniagbaose - The earth does not run away
Aniebonam - May the earth ot accuse.ypg, 45

44

Osuji, C. C., op.cit., p.22

Ike, O; Lectures on Afvican culture; Tilburg University,
. 1993; The Netherlands
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PART II

PHII.OSOPHY JUSTICE
& LAW
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CHAPTER FOUR

PHILOSOPHY, JUSTICE AND LAW

The concept of justice is often misunderstood and in practice much
neglected. Human societies have become increasingly alienated and
divided, whilst ideologies - religious and otherwise - have multiplied.
Philosophical schools have differently construed the concept of justice in
terms of utility, equality, rules, need, classlessness and so on. In our times,
the differences have not narrowed, rather we notice through the various
modern means of communication that injustice has increased in a worid
whete people are becoming more conscious of their ‘rights’ and are
prepared to die for them.

The greac African scholar, St. Augustine of Hippo, some sixteen hundred

years ago asked the question concerning jusrice, thus;
“Remara justitia quid sunt regna nisi magna latrocinia? %

(Without justice are states not bur a band of robbers enlarged?”)

‘The British philosopher, David Hume equally emphasized that justice is
the bondofsociety and no associationofbuman individuals ¢ouldsubsist
without it, ¥ Throughout the centuries, philosophers before Plato and
Aristotle considered the concept of justice and attempted definitions of it.
This exercise has continued and in our day we stll wonder why ¢he

concept of justice should display such a diversity of meaning,

46 St. Augustine, City of God, IV. Iv. (Withour Justice are States not
but a band of robbers enlarged?”)

47 Hume, D., An Enguiry Conceming the Principles of Morais; L. A.
Selby-Biggge (Ed.), Oxford, 1902, paragraph 1675, p. 206)
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The answer is that each version of a particular concept finds its natural
home in 2 different way of looking at society; and because there are
several such perspectives of society, it is understandable that our
philosophical concepts should display such diversity.

We attempt in this chapter to examine the concept of justice in the

- history of philosophy. In tracing the history and meaning of the idea of

justice in the philosophic tradition, we have tried to ariculate the
thoughts which unite various schools without belabouring those which
separate them. In writing this book, we pose the following key questions,
the answers to which constitute the central thread of our thinking:

- Why should there be diversity and multiplicity of meaning with regard
1o the way societies look at the concepr of justice?
- Can any one of these diverse meanings of justice be shown to be correct

above all the others?

Religion has always been a powerful factor in human life and history. In
establishing ethics and morals, religion has also played a particularly
significant role, for it was primarily through religion that moral codes
were formulated and enforced in most ancient societies: African, Eastern
& Western alike.

[n ancient Greek thought and mythology, justice was conceived in two
ways:

- as a supra-mundane, erernal idea independent of man; although man
seeks to know its nature and draw inspixation from it in his actions;
- as a man-made social ideal, completely dependent on man in its

inception and practice.” _
Historically, views on justice appeared in a primordial conception of the

43 Miller, D., Social Justice, Clarendon Press, Oxford, 1976, p. 7

49 Forkosch, D.M., Justice, Dictionary of the History of Ideas,
(Studies of Selected Pivotal Ideas), Philip P. Weiner (Ed.) Vol.
11, Charles Screibner's Sons, New York, 1973, p. 652
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relation of man to his environment. This primitive concept grew out of
a naturalistic religion rooted in fear and need, and involved blind
submission to the elements conceived as gods. In all of the primitive ideas
of divine justice, one discerns the supernatural envisaged as an eternal
. . e . 50
power with man as the buffeted recipient of favouss or punishment.

We will now seek to identify a common thread in the perception of
justice, from a religious and ethical point of view, and draw parallels
between the theory of justice in ancient Greek and Western philosophy
and the practice of justice in traditional Igbo society.

RELIGION & JUSTICE IN ANCIENT GREECE

Writing around 504 - 501 B.C, the Greek philosopher Heraclitus
described the process of change asa unity o f diverséty. The chicfideain his
thought was “Ormnia fluunt” which means thas all things are flowing
(changing).

Heraclims writes: “All things are inastate ofperpesual flux or change, and
Jou canmot step inso the same river twice”.

Much of what he had to say found an important place in later
philosophies of Plato and the Stoics, and he was deeply admired by Hegel
and Nietzsche.” For him, the process of change: “ is not & haphazard
movement but the product of God's universal reason”

This idea of reason came from Heraclitus’ religious conviction that the
most real thing of all is the soul and the soul’s most distinctive and
imporeant attribute is wisdom or thought.

50 Ibid.

31 Stumpf, E. 3., Philosophy, History and Problems, McGraw Hill
Book Company, New York, 1971, p 13
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Because God is reason and since God is the one permeating all things,
Heraclitus believes that God is the Universal which holds all things in
unity and orders all things to move and change in accordance with.
thought or principle. And thought constitutes the essence of law.

“God,as reasérz, is therefore, the universallawinso faras
they possess God or fire in their own natures andthereby
possess the capacity for thought”. % -

According to Samue! Enoch Stumpf,

“it was this concept which provided the basis for the Stoic’s idea of
cosmopolitanism, the idea thatallmen are egually citizens of the worldand
precisely because they allshare inthe one God's reason. Jrws this conceps, 1o,
which formed the foundation for the classic theory of naturallaw, which, with
some variations, has hada continuous impactupon wessern thoughtand
polisicalpracices. Irwas preached by the Swics andadapredby early and
medieval Chris tian theo logians, became a dynagiic force inthe American
revolution, and is even in modern times a vitaltheory of the nature oflaw” >

)

THE SOPHISTS

The Sophists emerged a century Jater comparing different custors and
ciyilizations and questioning whether the gods were really sacred-and
inviolable. They concluded that these were the creatures of man apd his
conventionsand therefore capable of change. Consequently, they otiented
Greek thought and ideas to a form of humanism and challenged the
thinking of their time by positing such questions as:

“Is the distinction between Greeks and barbarians, bevuxenslaves
and masters based upon evidence ov simply upon prejudice”

52 Ibid

33 Stumpf, E.S., op. Cit., p. 13- 14
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Protagoras of Abdera was the oldest and, in many ways, the most

influential of the Sophists who taught in Athens. He brought the idea of
justice into a humanistic framework by saying that man is the measure of
all things, of the things thatare, tharthey are, and ofthe things thatare not,

that they are not”. >

Knowledge, said Protagoras “ is limited t our various perceptions andthese
perceptions differ with each person”

He contended that change was an illusion and not a fact (illustrated by
the: paradoxes of Parmenides and Zeno of Elas). This resulted in the
11[t.1ma.te.reduction and absurdum by Zeno’s pupil Gorgias that if the
I:temg is infinite and eternal, it cannot be located in 2, particular space or
time and therefore cannot exist i.e., being and nothing would then be the

same. This argument, of course, made the point thar justi ;
different places and times. point that justice could vary in

In the firm belief that moral judgement is relative, Protagoras and his
school denied .that there was any uniform law of nature pertaining to
hmfnan. behaviour which people everywhere could discover, and
mmntantlcd that law and morality is based not upon nature but upon
convention. For this school of thought, the idea of Justice was relative and

pcrmaniemly changing, and this point of view led them to the following
conclusions:

L Thas the reles for moral conduct are fashi, ; '
and h:xw relevance and authority mbf;i‘zj;!f:fzzmin@mw
2 Thar marxif conducs’ is unnatural and thay }mmem‘zy abides by such 3.@3 only
&:r:ume of “peer pressure” and public spinion”, Thys if all actions could be kept
Pprivate, cven the “good” wonld wot ger morally.
3 That the essence of fustice is power, or that “mighs js right”, Thus the Sophists

P;f,,,,,,:;? the question “what is the good I would have to be ‘the lifs of

54 Protagoras in “Theactetus\, 152 g (Refer 1o Platp’s dialogues)

55 Stumpf. E.S., op.cit,, p.65
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PRE-LITERARY GREECE & THE ORAL TRADITION;

Homer;

The Greek poets Homer and Hesoid played an important cultural role in
pre-literary Greek history, Their compositions prior to Plato had
constituted an exclusively oral education in a Greek world, which had
placed minimum reliance upon the written word. Homer had much to
say about justice but since that idea is not directly stated or expressed
anywhere in the epics, it must be deduced from the actions and speech of
the characters. The justice of the Homer or the Hesoids may be
considered a purely Greek issue but once place in the context of a major
transition from the oral to the word, it confirms our belief that the oral
tradition was an effective conveyor of traditional values and customs from

one generation to the next.

In the early Homeric anthtopomorphism (ca. Eight century B.C.), most
probably following Mycenanean patterns which existed eight hundred
years earlier, a pantheon of deities loosely ruled by Zeus was created and
man was in comparison only a plaything depicted in Greek tragedies as
helplessty confronting destiny. In Homer’s poems, the idea that the rulez:s
on earth pronounce justice on the basis of religion and customs is
implicit, although it may be argued that if these traditions are the basis for
justice, then man by adopting them also participates in the substance of
justice.

Greek scholar, H.D.F. Kitto holds thar:

“Behindthe gods, is a s badowy power that Homer calls Ananke,

. . . + » 56
“necessity”, an order of things even the gods cannot infringe

Although such hierarchical polytheisin guarantees a justice by which man

36 Havelock, E. A., The Greek Concept of Justice - From its Shadow
in Homer to its Substance in Plato, Harvard University Press,
1978, (See also; Kraffi, Fritz, Vergleichende Untersuchungen zu
Homer und Hesoid, Hypomnemata & Gottingen, 1503,
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submits to destiny, the gods themselves were not subjected to such
constraints in. their own relations with man.

Around the fifth century B.C., Herodotus in his history and Aeschylus in
his plays, depicted man as a puppet but withsome minor degree of choice
while Zeus was presented as the punisher of overwhelming ambition, so
that justice might now acquire a pattern of man’s free will.

Here again, man was subordinated, even though apparently elevated to a
higher moral level.”

57 hid. (Note: word translated as “doing right” iy dikaiosune,
commonly translated as ‘Justice’, which is the main theme o f Plaso’s
Republic, whose subtitle is about dikauosune ", R.C. Crose and A.D.
Woodley, however maintain in their book “Plato’s Republic”
(Macmillian 1964) that justice is a thoroughly unsuitable word to
use as a transiation of the Greek word’. Dikaiosune has a less legal
and more moral meaning than justice; it is in fact the most general
Greek word for ‘morality’, bothas a Personal quality and as issuing
in right acrion. The corresponding epithet diakios is transiated by
Liddell and Scotr as “observans of duty to God and man, righteous”,
Normally in this translation the two words are rendered by ‘justice’,
‘right action’, and ‘just’, ‘ight',. But the Greek meaning is
uncomjortably wide and oceasional variants are ysed. Similar
remarks.apply to words of opposite meaning - adikia which is
‘injustice’, ‘wrong-doing’, adikos ‘unjust ', "Wrong’,. Bug here there
is further complication of averb adikein ‘to dowrong’ or ‘injustice’
(intransitive) or 1o ‘wrong’ or ‘injure’ (transitive).

One may therefore measure the distance between the justice of
Hesoid and that of Plaio by Tecognising that in the substitution of
dikaiosune for dike lay an enlargement of the field of meaning of
“justice”. It became richer and more complex by including the
double reference to the polis and to the individual. Justice remains
the symbol of a relationship within society - gg it always had been -
but now it also describes one within the human personality; (Ref.

Havelock, A.E., The Greek Concept of Justice, 1978, Havard, p.

312) ' '
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The Greek terms for justice included Thensis (a consort of Zeus) and Dike
(adaughter), both permitting many varied interpretations. Themis might
be defined as the personification of rational thought, or as self-inherent
righteousness (as in Kant and Hegel), analogous to the ide2 of justice.
Dike on the other hand, without any moral content and referring to a way
of behaviour, was the personification of punishment, or the decision of
ajudge, and was applied to relations among petsons analogol‘ls to2n ideal
of justice (Aristotle’s subsequent distinctions of retributive ’:md
distributive justice may be referred to the various connotations of Dike).

PYTHAGOREANS:

The ancient agoreans, accepted that justice was to be found in
equality, a notion which has remained a very important component of the

ideal of justice.

Equality here designates the ability to share or to distribute properly.
Where there are burdens to be borne, they should be laid on everyone, or
on everyone capable of bearing them, or at least on the relatively many
shoulders of those best able to bear them. The problem, how:vcvcr,lwas 0
determine which ought to be actually adopted in a given circumstance.
Where could one draw the equality line? Quantitatively or qualitatively?

In the attempt to solve this all 100 common application:‘ the notion og
reciprocity, interpreted to mean "an eye for an eye”, standard o
retaliation evolved, _

The later Eleatic Sehoolincluded Parmenides whose poem "OnJ “?ﬁf"-“
spoke of the "All", somewhat analogous to Anaximander's indeterminane
(apeiron), and mentioned justice as: . - '

“\v. the mighty avenger, nbar}eepetb the keys ffrequifal -
nefther production neither desiructiondoth Justice permit.

58  Ibid
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It might be interesting to observe that traditional Igbo society had
resolved chis dilemma through its communal reverence to A% and concept
of social responsibility referred to in Chapter 3.

The Fulani Creation Myth

Ar the beginning there was a huge drop of milk,
Then Doondari came and ereated the stone.
Then the stone created iron; and iron created fire;
and fire created water; and water created air
Then Doondari descended a second time,
And be took the five element , and he shaped them into man.
But man was proud.
Then Doondari created blindness, and blindness defeated man;

But when blindness became t00 proud, condari created sleep and sleep defeared
blindness: But when sleep became too proud, Doondari created worry and worty
defeared sleep;

But when worry becane to proud, Doondari created death, and death defeated worry;
Bus when deatly became 100 proud, Doondari descended for he thivd time
And he came as Gueno, the eternal one,

And Guene defeated death,

~Translation by Ui Bries, in Afizan Portry, 1966

PLATO

Plato, as later editors of antiquity recognized, composed several dialogues

cach of which is commitied to the topic of a single virtue. Justice is the
only one of these which receives the honour of a treatise of ten books. 1n
the Republic, the firsc book constitutes a dialogue which starts with a
moral and political question: What is justice? Can it be defined?
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No dlear answers were given but the argument ends in the manner of the
other ethical dialogues. But the dilemma this time must be solved.
Justice, the supreme virtue, must be defined in and for itself. By. the
middle of Book Four, preparations have been made to place justice within
the city,” and the soul®® respectively, this virtue in each casc being
balanced against a definition of the corresponding vice.

The Greeck word diskaiosune isawide oneand coversboth individual aled
social morality. Therefore, from the start, the inquiry is cor}cferned wu.h
both the individual and community, both ethics and politics. In his
writings, Plato marks a profound difference in hif aempt 1o
systematically organize the meaning of justice, in distinction to .HeSOld
and other ancient poets in pre-literary Greek history who exploited the
symbol of the word for dramatic purposes. In his treatment cff the marter,
it soon becomes clear that the question being asked in selation to justice
is: Whatis the basis ofsocial andmoralobligation? Whyshouldone be lavw-
abiding or moralifone does notfeel like it? More simply pus, why shouldone
be good?

There are paradoxes in Plato’s justice; perhaps no philosophical areempt
to formulate such a conception can ever escape them. They illuminate
the intermediary nature of his role in Greek cultural history and the
mediating quality of his genius, poised between an oral past fast
disappearing and a literate consciousness now coming to its own. Tl}ls is
especially true of his political justice which asserts: "To do one s oum tb:rfg ,
But what is that "one’s own thing"? No operative answer seems possible
and the formula does not seem explicable except in its own terms, It
merely insists that the citizen do properly what in fact he is doing,
accepting, we might say, his assigned role. Who or ?vhat could ‘ha':re
assigned it, unless it be the existing life-style of the social nexus, within
which he is living?

%® Plato, The Republic, Bk.4, 432b ff (Penguin Classics, 1974, p. 202-203)
“Plato, The Republic, Bk. 4, 4424 ff (op. cit., p. 219-220)
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And what is this, if not a description of behaviour which responds to that
traditional rule or propricty which has conserved and protected the
existing nomos and ethos of Greek society? And there are many more
questions to Plato's dikaiosune. We might notice however that what
Plato does not want to retain is the purely procedural aspect of Dike.
Havelock maintains that Plato would prefer a society where the need for
adjustments requited to preserve or restore propriety does not exist. His
justice becomes the symbol of unchanging stability,

When he proceeds to implant justice in the human soul, he leaves

tradition behind him. Personal justice, reserved to the last, receives 2
definition which is clinch

ed in the following paragraph:

Dt reality, justice pertains notto the outward action
(performed) uponone (concerns), butto the inner, that

which really pertains 1 oes elfandto the selfs conce

whe individual avoids allowing the elements (gene) inthe

soulto mindeach other’s business amd getinvolved with
eachother; he actually mates proper disposition o frhat
is personal vo him (oikein): he personally assumes

command ofand organizes hinself (auton bhautow) and

becomes friends o bims if... becoming in 4} respects one
out of many...” <

There is 2 difference between acting on deliberate chojce, acting from a
generous impulse, and acting on animal 4

ous | £ anc actin . ppetite. Plato's answer to the
question "What is justice?” is that in che |

ndividual it consists in keeping
a proper balance between three elements namel » intellect, ambition and

problem of individual morality. True morality consiges, in fact, in giving
due satisfaction to the differenc elements

! D us and preventing any of
them from dominating ar the expense of the others,

ot Havelock, A.E. The Greek Concepy of Justice,

op.cif., p. 320

% Plato, Republic, Bk.4, 443¢9 g
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If justice does not apply to outward action, it bec?ncs. an 1111111121- “;a:;g
private condition and a morality of the self but not o sﬁ;len?;mny N
the conception of justice’as the symbol of a purczly P'ermdnt morlity ghves
room for varied interpretations, Havelock maintains

philosophy cannot shake off paradox.

L4 . » . d in
Whereas Plato’s description of political justice was @nn:r;tttl;;cma‘n oy
many respects avoided a sharp break with ‘traflmo | notons, * b
psychology or rather, his views about personal Justlovi area i as e
conceptual language he wishes to employ. In pre-Platonic aml mo;ajity
difficult to identify idioms which will dcscr{be apurely petscg al morally
of the inner consciousness, but with Plato, it becomes mu
30.63

LI 1usti or
We shall now consider in a cursory form, Plato’s views ab:;tlllﬁ:liﬁus
Plato, the idea of justice is a transcendental and pennannnection or link,
unity which, while separate from man, preserves som e:;i meaning and is
As an eternal object of prior thought, it has uml‘:cre been completely
thereby knowable, even though it may not yet hav ires to apply this
embodied in man or his institutions. Man &]micl’rc 3§Pan ali-embracing
eternal, perfect and absolute idea to his moral conductin

system of applied justice.

ity-state.
The Platonic ideal of justice was the concrete harm‘:;llly ?j I:.l; t:rtl)]fl sate
Plato's just state was that in which every man does the in D e
was best fitted under the direction of the ms_cst..Thc ]l.ls:l b e
performed the task or function proper to him in accordan
in the society.*

. e
Following a hierarchical order, Plato understands t!-le m?nélzgek‘)f‘;o“;net}r
through its application to the three classes of people hm teall'1 ﬂm soiey
(philosopher-rulers, soldiers, and workers), each minding

% Havelock, A.E., op.cit,, p.322
* Plato, Republic, Bk.4, 10, 453a
77




business”, ultimately in order to find out how each person could order his

own life, by respecting the functions and needs of each component part
of his nature (reason, will and emotion),

“... Andfurther we have often heard itsaid and ofiensaid
ourselves tharjustice consists inminding your oum business
and not interfering with other people”, &

A proper and due harmony within the individual and wichin the state,
regardless of any economic and political inequality which resulted, thus
conformed to his idea of justice. In such an ordered and ideal political
body, every part of it performs its proper task (as needed to maintain such
astate) in a perfect harmony (each individual in each class receives his due
proportion). Since there was a class society in the Greece of his time,
Plato’s concept of justice was also a class justice.

Forkosch attests that Plato’s theory and definition of justice is found in
his conception of the division of the ideal state into three classes
consisting of a small body of rulers in whom wisdom is found, and who
have attained a knowledge of absolute justice; the guardians (military or
auxiliary) in whom courage flows; and lastly, the ardsans or governed
(staves are excluded). He states: "Justice is the unifying and harmoniging
principle whichkeeps all three in equilibrium, and itoceurs wheneach individual
Janetions properly and in barmony with the others. in rp mpliance with his proper
Sunctionaccording to bis class and without interfering with the ather two classes,
whereas infustice consists o finter-meddling and « refusal o give another bis due"®

® Plato, Republic, 4, 433a, b (p.204 Penguin Classics, | 974) The G
r SU6¢ s r r L€ y reek phrase
here used in the conventional transiation “mind Your own business’, is i!most

exactly translated as “doing your own thing’. It has o bositive content - “getting

on with and doing your own job’ - as well as the more negeyi on
attached to the English phrase “not interfering wish o:ﬁer‘;imanmg yach

: , . ople', A strictly
iiteral translation would be “doing the things thar belong to (poée ssive genitive
oneself’.

66 . .
Forkosch, D.M., Justice, In Dictionary of the Hi _ ,
op.cit., p. 654 of istory of Ideas’,
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From the aforesaid, justice appears as the only way to achieve the ideal
state on earth, "for the gods have a care of anyone whose desire is to
become just and to be like God", so that Plato's

"counsel is thatwe hold fastever to the heavenly way and
follow after justice and virtue always...”.

This conception may not be so far away from our general notion of a just
man, that is, one who possesses integrity and honour, who lives according
to consistent principles and is not to be diverted from them by
consideration of gain, pleasure, desite or passion.

[n the dialogue of the Republic, Polemarchus takes over the role of
interlocutor and the following definitions of the term "justice” are
attempted:

V' It means relling true things and giving back what one has taken;

2)  Itis thattechnique which gives backbenefits andinjuries 1o friends
and enemies;

3 Itis useful for consacry 7

4 Itis usefulinthe particular case where money is to be placedon
deposit and kept safé;

5 Andfinally (this one was contribused by Socrates inthe dialogue) it
means forbidding injury to anyone, including enemies, which means
repudiating the maxim previously sited !
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Plato, Republic, Book V,p. 320, 329

®  Plato, Republic,Bk. 4, 33152 (Note: the same formula is described at

331 e 4 as "dikaion”)

Plato, Republic, 332d5; Refer also 334b8

70
Ibid., 333¢7

" id, 335411 - 336a8
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These five formulations of "justice” place it within its traditional
procedural context. Tt is a directive which prescribes rules regulating
actions performed by petsons or groups in their relations with each other,
with the strong suggestion that these rules are reciprocal. The fifth is
non-reciprocal in its effects, and in traditional terms, is a paradox; bur
expresses itself as a rule of behaviour which is social.

Commenting in another context on Plato’s idea of justice, John Lewis
suggests that :

“ir will appear thas justice is notanything that we
shouldrecognize by the word, butapperiains to city, 1o

society. Itis the rightordering of the state, with every

man keeping his appoinedplace. Menare of different
kinds. Theirinnate qualities vary, Some are inferior
andare fironly for manualwerk. Some are superior
and should rule, A just site requires the willing

submissionofhe lower orders to those ordained ro rule
over them'".

This explains further Plato's class society and consequently class justice.
In summary, the idea of justice according to Plaronic tradition is
generally to be considered as being an:

“immutable, eternally valid, and universalidea, the
highest or supreme one, which is now sought 1o be

underswod and applied by man as nasural justice
obtained through pure reasen .

The idea thereby offers a formula or standard to determine the acceprance
or rejection of positive rules set by legislation 1o govern man's conduct
and actions. This is also the basis for the natural righs theory, so that in
this sense, justice includes such righis,

We are thus brought to understand, according to Plato's thought, that
there is a law behind the laws, that is, a standard of justice to which
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positive law itself must conform. This just law is immusable and
tanscendental and all positive law is simply a formal way of codifying this
pre-existing juridical relationship. The formal, positive law does not create
justice, rather it recognizes and attaches sanctions to what already exists
and it can be rationally established independent of the positive law.

Philosophers and legal theorists after Plato did not agree to all or cven
some of Plato's views on justice. They criticized especially his view that
Justice is a transcendental and permanent harmonious unity separate from
man and represented the view that justice is also conventional, man-made
and changeable. One of these philosophers was Aristotle whom we shall
now consider.

ARISTOTLE

Atistotle's theory of morality centres around his belief that man, as
everything in nature, had a distinctive "end" to achieve or a function to
fulfill. He begins his Nichomachean Ethics by asserting that:

‘every artandevery inves tigation, andsimilarly every

actionandpursuitis considevedto aimassome good.
Hence, the Good bas beenrightly defined as thatat
which all things aim", 7

With such a postulation, we are led to ask the question: "What is the
good ac which human behaviour aims?” Plato answered this question in
his “Doctrine of Ideas", where he maintained that this supreme principle
of goad was separated from the world of experience and from individual
man and was to be arrived at by the mind's ascent from the visible world
to the intelligible world,

———

n
Aristotle, Nichomachean Ethics, Penguin Classics, 1976, (Ed., J.AK.
Thomson); Book I, i, 1094ai
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Aristotle, on the other hand, maintains that the principle of good and
right was embedded within each man. Moreover this principle could be
discovered by studying the essential nature of man and could be attained
through his actual behaviour in daily life.”” He thus distinguishes himself
in. the realm of ethics by bringing it down to practical life.

“There cannotbe auniversalgoodsuch as Plato held wo
be the culmination of his Theory of Forms”. 7™

It is exactly on this point too, that Aristotle's theory on justice differs
from that of Plato which has to be scen and understood. In his
Metaphysics, he severely criticized Plato’s "Doctrine of Ideas".”” Even
though he does not give much time or space to the idea of justice as Plato
does, Aristotle makes it known in several places in his writings that ‘2
men cling 1o justice of some kind", and states clearly in the ethics that “#here
is more than one kindofjustice ™, for example, thavinvolving "she rightly
Sframed law"whichis “complete virtue, butnotabsolurely, busin velationro
our neighbour .

In rhetoric, he gives it some content by saying that justice:

Is the virme which assigns 1o each man bis due in
conformity with the law, while injustice is a vice
whereby "man claims what belongs w0 others in
opposition to the law". 77

” Aristotle, Nichomachean Ethics, Book 1, 1094l - 22 (Ibid)
™ Aristotle, op.cit., Bk., I, vi

8 gristotle op.cit., Bk., Vbii, 110b

™ Aristotle, Rhetoric, 1366b

7 Aristotle, Nichomechean Ethics, Bk. V, ii, (1130018 - 8)
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Aristotle believes that man is a political and social animal, who “zlone has
any sense ... of jus tand unjust”, and he sought to reconcile justice with the
conflicts he observed about him. Differently from Plato, he makes justice
ahuman concern. In Book Four of the Nichomachean Ethics which, so
far as we are aware constituted the first analytic study of the idea, Aristotle
was already drawing attention to the ambiguity of the concept and to the
multiplicity of its aspects.” He, however, concedes that a common
element runs through all these, which he characterizes "as a proper
proportion or relationship between individuals”,” Elsewhere, he considers
itas "treating equals equally and unequals unequally but in proportion to
their relevant differences”.

Aristotle’s view is that distributive justice employs geometrical proportion.
A just act necessarily involves at least four terms namely, two persons for
whom it is in fact just, and two shares in which its justice is exhibited.
And there will be the same equality between the shares as between the
persons, because the shares will be in the same ratio to one another as the
persons; for if the persons are not equal, they will not have equal shares;
and it is when equals have or are assigned unequal shares, or people who
are not equal, equal shares, that quarrels and complaints break out.

' So justice is a sort of proportion, and injustice the opposite. The man

who acts unjustly gets too much and the victim of injustice too little of
what is good. Itis then the duty of thelaw vo; ‘consider the difference cansed
byshe infury of inustice; and istrears the parties as equals, only asking Mf ther one

has committed andthe o ther suffered an injustice, or wherher one has infl wmd,aﬂd
the othersuffered a burt, Accordingly, the judge tries to e quatize the inequality of
this injustice”. %0 .

This is why in cases of dispute, people have recourse to a judge (dikastes)

—

™ id., Bk, V. ifi, 1130632 - 1131222
" bid., Bk, V, iv., 11322
® Aristorle, Ethics, Bk. V., ii, 11300
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who acts as a divider (dichastes) or an intermediary between the two
parties to secure a mean. As such, the just must be a mean, equal and
relative, In‘Ethics’, Aristotle initially divides "the just into the lawful and
the equal or fair.™ These are, respectively, his univetsal or general
(legislative), and particular (judge-made decisions in individual cases).

The legislative type of justice requires obedience to the law, and thecefore
comprchends a civic virtue. Judicial decisions are distinguished from
morality and are now divided into distributive and corrective, that is "the
distribuion of honour, wealth, and the other divis ible assess of the commuunity
... and that which supplies a corrective principle in private wansactions

This corrective principle is still further subdivided into:

"those acis andrelations ubich are voluntary andthose
which are involuntary” %,

examples of which he gives by referring respectively to commercial

dealings, anf:l .thcn to personal crimes or torts upon one, involuntarily
made a participant.

Arlstoﬂ§’s [l.lail"l concern is with the particular and corrective or remedial
type of justice in which the judge's task is to redress and not to punish.
I—?e ﬁm:l.xcr rcgards justice (dike) as embracing many if not all the other
virtues, 1§1cludmg arelation to persons as well as to things, involving a just
fllstnbutlo.n of the latter, and a fair meting out of punishment, Further
in the Ethics, he rejects the ‘simple’ Pythagorean formula for justice as
equal reciprocity since this does not apply to either distributive or

retributive justice. The Pythagoreans had held justice "simply as having
done to one what one has done to another”

For Aristotle:

8 1bid., 1131 g

% Ibid., Bk. V., 13228 - 1133213
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“ifanofficialsirikes someone, itis wrong forhim s be

struckinveturn; andifsomeone strikes anofficial ivis
rightfor bimnotonly to be struckinreturnbutio be
punishedas well, Again, itnakes a difference whether
the act was voluntary or involunrary (from the
standpo intofthe injured pary)... Itis proportional
requital that holds the state vogether”. %

Equals, maintains Aristotle in his Politics, should be treated alike but
unequals proportionally to their relevant differences and all with
impartiality whereby justice would be understood and served. In this
connection, H.J. Miller suggests that from the aforesaid,

"Plaro and Aristo e wonld a millenniwmliaserstate the
logic of Hammurabi's code by arguing thatjustice
consisis noringiving equalvights to men naturally
unequal, but in giving every man bis due”. %

To everyone, the idea of justice inevitably suggests the notion of a certain
quality. From Plato and Aristotle, through St. Thomas Aquinas down to
the jurists, moralists and philosophers of our own day runs a thread of
universal agreement on this point. The whole problem is to define this
application in such fashion that, while constituting the element common
to the various conceptions of justice, it leaves scope for their divergencies.
Atistotle pointed out this problem by stating that “whas conssimtes
unequals cannotbe solvedeasily"” asthosewho are superior in wealth feel
they are superior in everything.

“ Muller, H.J,, Trilogy of Freedom in the Ancient World, 1961, p-39
¥ Bodenheimer, E., Jurisprudence, New York, 1940, p. 47
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Slaves and women were offered an inferior role in the society of Artstotle’s
idea. They were assumed 1o be weaker both intellectually and otherwise
and could not therefore be placed on the same footing as free citizen with
all che artendant righes and benefits, As for slaves, their rights were not
to be measured with those of free citizens but instead only within their
own slave group.

[t is the view of Bodenheimer that Aristotle's tying of justice to diverse
human situations may be termed the most distinguishing feature of his
disagreement with Plato’s central idea of justice as harmony. * Thereby,
Aristotle links justice to the human condicion by saying that "equality is
justice that goes beyond the written law"® and legislators are allowed 2
margin of discretion to soften the tigours of the statutes and permit a
margin of fairness. This may be Aristotle’s greatest practical contribution
o "justice", for: “vhe preliminary title o fthe Code Napoleon o f 1804 restates
shis docrrine, the Austrian and Italian civil codes mandaze it inshe absence
ofexpress rules, and the English and Americancommon lawdivision into law
and equity follow ir." %

Sir Frederick Pollock's statement that "positive law, whether enacted or
customary, must come to our aid",* seems to be the cornerstone of an
era of criticisms against the conception of Plato's narural justice. Many
legal positivists of our time object to any extra-legal criteria in
determining justice. Hans Kelsen, for example, rejects any effect to
indude a non-positivist conception of justice into the field of law.*

% Aristotle, Rhetoric, 1374a
& Forkosch, D.M., op. cit., p- 656
& Pollock, F., Expansion of the Comamon Law, London, 1904, p. 128

% Kelsen, H., What is Justice? (Original title: Was Ist Gerechtigheit?),
Berkeley, 1957

¥ Forkosch, M.D., op. ¢it,, p. 655-655
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Their arguments are based on the human factor, whereby they argue that
all men differ in various significant aspects such as time, place., and
therefore have different mentalities. Thus, whatever is defined as natural
law and applied to a given situation is really no reflection of the universal
idea but is only man's personal and distorted effort.

In this regard, there was a historical controversy among the justices of the
United States towards the end of the last century over the definition and
application of the constitutional term "due process of law”. In the
disagreement, whereas some judges in 1989 subscribed to the view thar:

“there are certainimmunable principles of fustice which

inhere inthe very idea offree governmentandimply a

conformity with naturaland inberentprinciples of
Justice...”, otherfudges opposed this constructionas it
left the application ofthe concept "t the cours, withno

guide but the courss own discretion”.

These are some of the problems which arise as one attempts to offer 2
philosophical exposition of the idea of justice. We shall not dwell at large
on this issue here, but will go straight to other currents of thought after
the Grecks which attempted to understand and explain justice.

THE IDEA OF JUSTICE IN JEWISH TRADITION

The bulk of Jewish ideas on justice arc contained in the Demlogu:e fo.und
in the Torah (laws) promulgated around 1250 B.C. Here, the principles
of giving each person one’s due and not removing what belongs to
another is maintained. Also in Judaism, the doctrine of man's free will
and free action merit respectable notice. In his freedom, man chose God
and decided to follow his laws and the moral life.

———

% I the docserments of the political history and the history of ideas
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"The justice found in the covenant between God and the Jewish patriarchs
(Noah, Abraham, Moses, David)” obligates God who acts voluntarily to
honour the contract as long as man does, The function of religious laws
is to impose on man the accomplishment of good actions and to prohibit
bad ones. The highest act of justice is the law obligating one to pay
homage to the Creator as a matk of gratitude for God's benefits to his
creatures. ‘Thereby, a consenting partnership of presumed equals is built-
up in which duties and rights are stressed on the basis of divine
commandment.

The idea of justice here correspends somewhat with Plato’s view on the
immutability of justice which cannot be altered by man. There is also 2
certain parallelism with Aristotle, whereby the idea arises out of man,
immutable, yet dependent on man. This relationship led to the emergence
of the concept of moral contract between the Jewish nation and God. In
the Old Testament, the prophets were unpopular for reminding the Jews
that they had neglected this contract between them and God.

Three important concepts express the Jewish understanding of justice in
three imporeant historical moments of their existence, namely deliverance,
benevolence and observance.” Deliverance took place in Egypt - the
deliverance from slavery imposed by the Pharaohs; by disobeying God in
the ‘Promised Land, God punished the Jews by allowing the * Babylonian
Captivity'. Duting this exile, the Jews conceived justice as benevolence;
later on, as the Romans conquered them and brought them under their
rule towards the close of the millennium, justice entered the era of strict
observance. In all of these three moments, it was God whose justice was
reflected but it was man who was required to act as the covenant decreed.
And man had the fieedom to choose o be just or unjust.

# Genesis, chapter 9: 1-17f Exodus Chap. 23:2; Somuel Chapter 7f
(Cf. Also Forkosch, D. M., op. cit., p. 656)

% Burke, J.V., Thomas Aquinas, Article in "Encyclopedia of Philosophy, Vol.
8, Macmillan, London, (Ed. 1972), p. 105
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The just would be rewarded by God and the wicked punished. It was a
sort of quid pro quo, a give-and-take idea, comparable to the "reciprocity”
teaching of the Greek Pythagoreans. However, Jewish quid pro quo must
be distinguished from the pre-literary Greek world view which presented
justice as a matter, not of right, but of favouritism by the gods on man
who was a plaything for their capricious endeavours.

The eye-for-an-eye or "Lex-Talionis” law of exact retaliation in Hebrew
justice was very strict, cartied out to the letter and it is only with
Christianity that the story of a merciful and forgiving Father assumes
spectacular significance.

[t remains to be said that the Hebrew concept of justice contained the
idea of individual moral responsibility, later asticulated by Christianity in
the doctrines of the inviolability of the dignity and rights of the human
person. In Stoic philosophy and in Roman jurisprudence which
succeeded, justice became 2 universal law of nature, removed from the
area of the gods, and accessible to all men through reason.

St. Thomas Aquinas christianized this theoty by treating buman laws as
the Yocalapplicationofnaturallaw, whichuws iselfanexpressionof Gods
rational will gniding the universe".

ST THOMAS SCHOLASTIC PHILOSOPHY

St. Thomas Aquinas epitomizes scholasticism and we shall single him out
as philosopher and theologian to consider his view on the issue at .hand.
It can be generally asserted that Aquinas' philosophy is a rethinking qf
Aristotelianism, which does not however dewv the originality of his
thoughts. One broad characteristic of his works in philosophy is a
tendency to seek the "middle way" on questions that have been given a
wide range of answers.

Today this philosophical method is labelled "moderate realism™.” Itisin

—

" Aquinas, T., Summa Theologiae, I- 11, 9. 93a 1
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this context that we shall survey his ethical teachings, specifically his views
on justice, not forgetting however that his religious commitments led him
to look beyond philosophy for final answers.

Aquinas deale with the theoretical analysis of ethical activities in a long
series of works among which are: the Scripum in IV Libros
Sententiaram, Book III; Summa Contra Gentiles 111, 114-138; In X

Libros Ethicarum; Quaestiones Disputatae de Malo; and Sumima
Theologies, Pare 11.

In all of these works the teachings of Aquinas are basically the same. He
takes the approach of moral theology which defines what is morally good
or evil in terms of its accord with the divine law, revesled through the
sacred scriptures and interpreted in the Christian tradition. But Aquinas
did not consider moral theology to be a part of philosophy for he based
his ethical teachings on the theory of natural law or eternal law defined as
"the divine wisdom directing all actions and movements:® His
formulation of the idea of justice is based much on the writings of
Aristotle found in Book Five of the Nichomachean Ethics. In this
Tradition whichstated that “all shings have a s pecific namre which do not
change", Aquinas calledjustice amoral vircue defined as: “the cons tantand
perpesual will to render o everyone what is due o bim”.

But what is due to each man? How can we know ir? Aquinas believed
thatthe natural law, which is "she rasional creature s participation of the
eiernal law'", made it possible for all men to have sufficient knowledge of

what is morally right or wrong in osder to regulate their own actions.”

Uncompromisingly, Aquinas makes divine reason the touchstone of his
d LI .
reflections and "right reason” (recta ratio) the justificarion of ethical

* Aquinas, T., Summa Theologiae, Pars 114 1lae, q. 58 (Marierti publ.)
¥ Aquinas, T., Summa Theologige, I - 0,4 91q2
- % Aguinas,. T., Summa Theol., I -2 Ie
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thought. Whereas the supreme standard is the eternal law, in volitional
activities, the proximaie standard is human reason (regula proxima est
ratio humana). Conclusively, we can say that for Aquinas, whenever
man's action proceeds to its end in accord with the order of reason and
eternal law the act is right and justifiable; but when it is twisted away
from this rightness, it is an unjust act, a sin.” His basic proposition,
technically called "the judgement of Synderesis”, which is an intcllectual
quality epabling any man to intwit the first principles of practical
reasoning states that:

"good should be done andsoughtafier; evilis to be
avoided".

Critics of Thomas and legal positivists of our time posit a lot of questions
on this Thomistic ethical view which emphasizes the role of natural law.
Theyask: "How can a law be made known to man through bis navmre? '
Whatproofhave we that God has imposed a nasural lawonman? *; "Do all
or mostmen recognize this lawand, if'so, howdo we accountforsucha
diversisy of moralopinions? "; "Is this lawahuays andeverywhere the same for
all men, or does it admit to exceptions?”.

Surely it is not within our scope to offer explanations to the above
questions, even though we point out their relevance here. Suffice it to
mention that Aquinas formulated the nawural law theory from his view
that man participates "of a certain share in the divine reason”, but this
share could thus be limited to such law itself and therefore not pan:alw of
justice, Human reason distinguishes man from other higher brutc§ which
lack rationality. It is part of being reasonable, maintains Aquinas, to
respect the goods of others, even if an all powerful legislator has not
ordered so. "Theft is unjust, no matter whether laws legalize it or not'".

Like Plato, he thus givesin to a certain immuuability of the rule of justice.

——

" Aquinas, T., Summa Theol., I - II, 94, 2
* Summa Contra Gentiles, HI, 121 - 122
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But at the same time he concedes that there are other secondary rules of
justice concerning taxation, buying and selling which are not immutable.

"Divine justice (sus divinem) which s tems fromgrace does notcancel bumanjustice
which comes from natural reason’,

John Locke ook this position and regarded natural law as the universal
test of the justice of positive law. Aquinas believed that injustice was harm
on the unjust person, just like it was an offence against God.

For we do notofferd God except by doing something
contrary to our own good and rational reflection.”  **

In his political philosophy (De Regno; In Libros Politicorum; and Summa
Theologiac I - IT), Aquinas agreed with Aristotle thar man is a social and
political being with free will and free choice. He thus stressed the idea of
the limited monarchy or that kind of state which Aristotle has called the
Politeia. The purpose of the State is to provide temporal peace and
welfare to its citizens, whereby the State could independently so dispense
of justice even though there was a divine idea. He admitted three basic
kinds of justice known as “justitia distributive™, "justitia commuzartiva”,
and "justitia legalis”.

Christianity had stressed the love of God for man manifested through the
incarnation and crucifixion of Jesus Christ and man was challenged to
show love for his neighbour as reciprocity for God's love in order to
achieve justice. Baptism redecmed the believer from sin, the most
fundamental injustice, and as Jesus once said: “For thus zis fitting for us to
Julfll all justice (vighteousness)”. 190

GROTIUS NATURAL LAW

Holy Bible, RSV, Matthew 3:15 (Collins London, 1971)

%0 Grotius, "De Jure Belli ac Pacis”, (translated by F.W. Keisey and
others under the same title into English from the 1646 edition ),

Oxford, 2 vols., 1925, I, 40.
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It is by Grotius (1583 - 1645) or Huig de Groot, a Dutch jurist and
statesmen, that the postulates of natural law as derived from principles of
reason rather than of divine order were sharply articulated. He was much
closer to the Stoics than to the Scholastics in his belief that human reason
was not founded on divine reason but simply and only on human
intellect. He thus severed the ideological conflict existing in the view of
justice as dependent upon man or independent of him. He was so
convinced in his beliefin the human intellect independent of God that he
asserts that:

"watural lawis so immutable thatitcannotbe changed
by God bimself ... He canmot canse  that which is
intrinsically cvil notto be evil, or tamper with the
intrinsic idea of justice”.

Grotius' greatest contribution was in the area of international law where
he sought theoretical foundations to bind all nations to a common
standard of behaviour. This he found in-the "pacta sunt sesvanda (pacts
are servants), respect for promises given. Hans Kelsen reaffirmed this
principle.

TRANSCENDENTAL PHILOSOPHY:
RUDOLF STAMMLER (1856 - 1938)

Neo - Kantian German and legal philosopher, Stammler sought to:
"nd merely & universally valid formal mmbata' to
dete ymine whether the necessarily changing maverialor
empirically conditionedlegalrules ...have the guality of
objective justice”. 1% .
Stammler sought to apply Kant's distinctions between pure and practical

o Stammler, R., Die Lehre vom richtigen Recht, Halle, 1902; n
(Translated into the English by 1. Husik as 'The theory of justice’, New

York, 1925, p.89F
e Wid.,




feason to the law. But whereas for Kant i
. practical reason was not, like
ngn mn, a i:1:1:11:&:1' of mtcllcctu:fl perception but of morality, Stammler
to formulate a theoretically valid jdea of justice. His theory

was based on the community of purpo
1easo i ses and .
nable being, an end in hhnselgurp and the fact that man is 2

"Apersonsubjected o legal

750 Balnorms mustbe respectedas a
person, that ¥, 45 an end in bimself, and treated g5 4
Parvscipant in the communisy”, 1%

Szul?l?ler- posited two ‘p{inciples of respect’ and two ‘maxims of
Em; ;[::20;1 asa baS.lS for Justice among individuals and peoples. The
fire dI:- ¢ maintains that "20 one’s volition mys; be subject to the
wbi d?;b stre of another, and thatany legal demand mus tbe o fsucha
re that zzére addressee could be his neighbour”. Th d maxi
stressed that "ro memberoflegal commun; - arbisrardly sxeludod

Jromihe community, andthatalegal 9 mmstbe arbitrarily excluded
’ 0 : :
s she excluded person can ssil] b izs fw?;zﬁif: ;fdm w0 nly inso far

Max Weber in his work on Rudolf Stammler*s

Stammler's alleged formal categorics are in fact: tried w0 show thar

1oz
Ibid, (refer also to Friedman Wolfgang 's article on S ers |
aiiﬂid' Pl ]

"Encyclopedia of Philosophy™, Vol, 8, op. cit., p. §)

ros
Weber, Max, "Rudo{f Stammler's Uberwind,

‘ der ;
Gesselschafisordnung”, (Gesammnelte ung der materialistisehen
Tubingen, 1922. p. 191-359) Aufsatze zur Wiss. Lehye,
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Hume, D., A Treatise of Human Nature, B,

04

berweena formal position anda definite socialideal, keptabsiractandrasher
vague by the desive to remain formal’”.

Here, of course, the objections made elsewhere in this work against the
personalization of the idea of justice from natural law and rights are
likewise available, but this does not mean that they do not represent the
colleciive feelings and aspirations of men, whether politically,
theologically or otherwise.

It is worthwhile mentioning at this junctuze that the basic documents of
the United States of Ametica, France, and the United Nations as well as
England's Magna Carta specifically and literally set forth and emphasized
their yearnings for justice as an end as well as 2 means.

Having traced the history of the idea of justice so far, we shall now turn
to the English philosophical tradition to consider David Hume's views on
the subject. He has been called a philosopher of the greatest genius” by
contemporary thinkers, and because his thoughts correspond to those of
the "radical Utilitarians" of the nineteenth century, turning to him at this
stage would be a worthwhile venture,

UTILITARIANISM AND BRITISH EMPIRICISM:
DAVID HUME (1711 - 1776)

He gave British empiricism its clearest and most rigorous formulation.
His lifelong aim was to build a science of man and of human nature based
on the methods of physical science.

Hisbasic question ever was: "Howcanwe knowhe true nature of things? "
With time, this question remained unanswered and Hume gradually came
to the conclusion that using scientific methods to analyse the mechanics
of human thought could not be justified. His carly faith in reason led in
the end 1o skepticism. "Since all our ideas come from experience and
sense, we must accept the limits to knowledge that this explanation of
ideas forces upon us, no matter what our customary beliefs may be.
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There is thus no certainty of knowledge”."

David Hume's writings on the topic of justice are found in his book: “A
Treatise of Human Natre: An Attempt to Introduce the Experimental
Method of Reasoning into Moral Subjects, Book Two Part Two'.
Likewise he refers to the subject in certain parts of another book "An
Enquiry Concerning the Principles of Morals". Hume's views can be
generally summarized in the statement that "justice is entirely a marter of
obeying usefully human conventions".

He tejects with all absolute negativity that fustice is something "natural”,
and part of the nature of things, or that its edicts are eternal and
immutable and discernable by reason, On the contrary, like Hobbes and
Mandeville, Hume maintains that justice "is an artificial virrae™"”, 2
mater of observing rules or conventions which are of human invention.
Con?-c.quendy, our acquiring a knowledge of justice is an entirely
empirical affair whereby we ascertain what the rules and conventions are.

Accord"i ng to Hume, there would be no point in talking about justice but
forthe "limitations of buman benevolence” and the “competitionofscarce
goods ",

men thatquestions ofustice arise.
: be effectively andobjectivelysestied
by appealing 1 rules andconvensions necessary 1o society. Areas where such
conventions existinclude among oihers, the regulation of property, the nasure
oflawandlegaireasoning, andthe areas ofgovermmen;. He gives :m account

rthe differences betweenduties toward individuals gng duties berween
nations, making reference also to the wreaiment of women 4yg Jamily life.

06 Higne, D., A Treatise of Human Nature, Bk. I, Part 1, pr 477

107 Bentham, J., Introduction 1o the Principles of Morals ang
Legislation, Chapters I to IV
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For Hume, rules of jus tice were inventedto remedy by conirivance adefectin
luman nature, which is that nature has notimplanted inman any motive for,
a number of different kinds of actions, the performance of which is necessary
inorder thatman may live in thatso ¢ iety, withoutwhich he cannossurvive,
Hence, manmustintroduce rules probibiting antisocialactions andredirec

other already existing motives insucha manneras to sanction these rules.
These rules which are binding by customs andconventions are justified by

their public usilizy.

From this point, Hume's views can be likened to that of the British
Utilitarians. His position is that rules of justice serve the public interest
only if decisions ate regularly made in accordance with the publicinterest.
He however concedes that in some particular cases the public interest
might be better served by not following the rules stricdly: "Alshough one
mighthave one s views ofwharthe rules ought o be, the justman would not
actonthemsince the public interestis bestservedbysupporting the social
order, whatever iss fanlis".

Simply stated, the public interest is the main criteria for a just act
according o Hume. This utilitarian position of Hume's has been
challcngcd by many authors such as Jonathan Harrison in his book,
"Hume's Theory of Justice". Likewise Samuel Butler challenged the
position on the grounds that many acts promoting public utility might yet
be acts of evident injustice. Tt would be unjust, for instance, "t rob Peter
in order to pay Paul even though Paul gained more in happiness than Peter lost”.

In spite of al! criticism, other utilitarians like Bentham and John Stuare
Mill took up the principle arguing that "the moralgoodness ofanactis to
be judged by its wiility inpromoting the commonwelfare of allas well as the
personal advantzge of each” ' This theory is further explained in the
principle of "the greatest happiness of the greatest number", a sort of
hedonistic calculus which tries to maximize pleasure and minimize pain.
It has its merits and demerits which is beyond the scope of the present

108 Lucas, R.J., On Justice, Clarendon Press, oxford, 197, p. 19
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work,

GENERAL TRENDS IN THE
ORIES ;
CRITERIA FOR APPLICATION OF JUSTICE:

Among the vari iteri :
) mmf si tfia \z‘l;;?susd]cntem for applying the idea of justice t various
righte, d | :i]s basic criteria have been singled out, namely,
o onemanotsmer needs. .Thcse three criteria are conceptually distinct
that often. there » glving rise to conflicting prescriptions for action, so
them Afl £ dj;snno logical or conceptual way of choosin bctw’

. 0 are of utmost importance because thefr conczrcﬁ

distribution which s the basi

: . VALICH ] s of all talks about justi .
carlierthat Justice is another regarding pfmoum Y ujnoe. c{it was mentioned
Justice is the other chap's good”, - According to the Greeks,

As Lucas has said:

negative are the issue, Robinson Cruso
garie aret . . ¢ hadno oppo ;
fm, or;zi f.,:’:c,: umiﬂ&anday came onthe :cenf.P 5:;" :a?é:f
pun ororeare iat ;:‘;d together, caneither exerc:}e;mnl':
odrds e othe » @nd only then can theiy agreeme d
ons ve acknowledged as just o stigmatized as un;ztfn 109

Rights, desserts and needs fall i

" ’ nto the realm fobpile. ot

the ;d]el;,{; chap's gooc_l”. David Miller srressﬁodf;g;:mb.unon am{concem

step towards ananalysis, the subject matser offustice df':zi“:; rt:;:;s as 4 first
e mMAnKer in

which bensfits and burdens ave distribuse men wh i}
ose gualities and

.. d
rélationships can be investigated”, 10 among

ioy

Miller, D. Social Justice, Clarendon Presgs Oxdord, 1979
1o ’ ’ p.19
Sidgwick, H., The Methods of Ethics, Lo

# Sdey 205 , London, 19
5 ﬂ)D R.aphfzel in a later discussion elaborated gﬁf_ﬂofc i, Chap,
§fdgmck in his work "Conservative and Prosthetic J 1 M:e“ of
in polirical studies, Nr. xii, 1964) ustice”, published
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Indeed, the most valuable definition of justice is that which brings outits
distributive character most plainly. Justice is "Suvum Cuique” - “» each
his due", and just state of affairs is that in which each individual has
exactly those benefits and burdens which are due to him by virtue of his
personal characteristics and circumstances. It remains open what these
might be. What then does the statement "to cach his due” mean? Many
philosophers as we have seen and shall see, maintain that it may mean in
varying circuimstances, to cach his rights, desserts or needs.

RIGHTS

When we talk in this context about "rights" we refer to the multi-
dimensional usage of the wotd and to the various types of rights, for the
word is used in more than one sensc. There are legal rights, social and
institutional rights, natural rights and moral rights. We speak of an
individual's right to do something or to abstain from doing something.
Thus when we use the word ‘right’ a certain ambiguity arises and this is
notvery easyto clear. "Imay have a legal right to do something thatl have
no moral rightvo do, or Imay claim a natural right to something vhat]

concede I have at present no legal right to”

This problem, however, certifies the assertion that "what is logically
possible and a right, may be physically impossible and unjust”. Slavery,
which denied people their individuality and which was considered a legal
right of the slave-owner, was nevertheless as immoral and unjust to the
daves. In his book, "The Method of Ethics", H. Sidgwick: depicts two
types of justice prevalent in man's socictics assoctated with rights: “zhar
whichseeks to preserve andconserve the exiting orderofrights andpossessions
buownas conservative justice, andthatwhich aims at modifying the s tatus

gtio Fnown as protheric justice"

According to him,

"y are disposed to thinkihatthe cus omary distributionof
rights, goods and privileges, as wellas burdens and pains, is
nasural andjust, and thatthis oughtto be mainteined by
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larw, as itwsually is; while, fromano ther pointofview, we
Secinty recognize an ideal sys temofrules and distribution
which oughtto exist, butperbaps have never existed, and

we considerlaws 1o be just; ;
this ideal”. 11 Justmproportionas they conform o

i;lo.m the above, rights are subjected to two broad views, namely, those
which are concerned Wl.l'h the continuity of a social order over time, be
;: customary or otherwise and would restore it when any breaches have
een mad:e, known. as consetvative justice, and thoge which, in spite of 2
given static orfler aim at something ideal and therefore termed prosthetic.
Conservative justice confers the notion from which the general formula

of what a man’s due is may b i
. y be derived, namely, ; :
to which he has a right or is entitled, ely, that 2 man's due is that

No wonder Miller, following these footsteps, says that ;

“rights generally derive from  public]

: by acknowledyed
rules, or esmblishedpractices, orpastiransactions; iﬁy
?fa gofdepmd uponapersons current behaviours or
individual qualities. Bis concerned with the continuizy

of social order over 1i ; ;
tinte, and with ENnsuring that men's

expectations of one anotber are npt disappointed”, 12

This type of justice according to person’s rights,
usurp !:'hc content or criteria for justice among
thus: "to each according to his rights”,

which cerrainly does not
persons, may be expressed

" Miller, D., op. cit., p. 26

"% Hospers, J., Human Conduct, p- 433
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DESSERTS .
Another way of expressing the formula "to cach his due” is conveyed by

the idea of desserts. 'This is an interpretation of justice termed by H.

Sidgwick as "ideal justice” and by D.D. Raphael as prosthetic justice" as
mentioned above. The principles of ideal justice state that "men ought
be treatedandrewarded according to their desserss™. . Hospershas called
it "whas one deserves” 1® Dessert in wun may be interpreted in 2 number
of ways although it depends upon the actions and pcrsqnal qualities of the
person said to be descrving, Dessert, saysJ.R. Lucas is:

"4 matter of firting forms of treatment to the specific
qualivies and actions  of individuals. There must bea

reason for deserving”. 11

Thus, a man's desserts may be measured by his moral virtue, his
productive efforts, his capabilities, and so on. Surely, there are many
problems in this criteria for justice and how we can measure morality
in order to reward it? Lucas observes in an attempt to answer this
question that dessert is not always the right basis of distribucipn and even
when it is, it may not be in accord with the true moral worth of
individuals”."> Yet, he goes on to mention that dessert, although not the
only, nor an unsurpassable ideal is nevertheless a pre-cminent one.

People ought to be treared according to what they deserve, and this in
wrn depends on what they have done, which in turn presupposes
responsibility and freedom. Doing constitutes deserving and deserving
determines how justice should be done, and thus justice depends on

freedom.

U3 1 eas, R 1., 0p. cit., . 210
114 hid,

445 Ioid
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The basic principle behind desserts is that "an '

e basi le be agent should enjoy the
Zku:;fhns {?Bgurs orin the words of Jesus Christ, “the labeo urerdisg,rzm
" tges ™" If we deny people their desserts, says Lucas, we are not
iy y treating themi as persons because we arc taking them for granted.

¢y are then not in our eyes autonomous agents who have it in their
POWEL 10 act or not to act, but merely natural phenomena which we h 1
been manipulating at our will"” Surely this would be injuscioe.wc a

Ef’hﬂi; we argue about whether a particular worker deserves 1 higher
an his present salary, we mention certain facts which neoessitate“:ﬁ:
;e:: ;l:le:imoulzn,lnamcly his skill, his responsibilities and the effort he puts
; onlim:v;I n iltiach case of justice according to dessert, the basis of
PP ent will be due to relevant facts about the individual
concerned. B?ncﬁts or burdensare distributed according to d i
a;it}‘ prodlfctmn. Conttibutions are likewise called fo% .::n etl?crli’ mefl;
Zj mlty,-ezglﬂement or status. Lucas maintains that dessert hzs \ two
ensional face, namely, an individual and a collective one e

"The conceptofdessertsems Jromuuw differens y
?: sz 5 dd:é’df. Eachcontributionss seey ﬁom?‘zﬁ
col ?;t;v: ze;;; :; n:r;bw % whe success of the joint
en : m#de coniributor’s pointof viewas
755 oumactionwhich be was free 1o withhold b did,
infacs, contribute. Becayse itservedour pmposz: z‘ti;
»

a dessert, and because § . .
dessers” 118 ¢ it was bis doing, it is his

In a way, the correlative of dessert i

Wiy, . s reward which ; ;
grantudz; as Pun.nshments are of disapproval, ’}hcwszot:;lgl bl? tonke n of
criteria for injustice once again is, "o ezch according ro bis dg::;f‘Plc fl"'

"8 Lucas, R.J., op. cit., P. 202; Gospel of Mathew and Luke
"7 fid., p. 203

118
Miller, D., op. cit., p. 126 ff "to each according to his needs”
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NEEDS

"To each according to bis needs” is probably the most difficul and most
disputed criteria in the measurement of justice. This is so because the
needs of different people vary and are at the same time unstable. How
can we grant the satisfaction of each person’s needs? Has the state enough
possibilities, financial and otherwise, to fulfil the needs of all of its
citizens? Secondly, needs are not all material natuse, but also of spiritual
nature. We talk about the need to love and to care for others How can
these needs be mer? What of false needs? Thirdly, does the principle %0

eachaccording to bis needs " imply a quantitative or qualitative satisfaction
of the needy people in a society? Isn't it the same with the ideological
preaching of the communists who chant equality in the basic needs of
man, namely food, housing, clothing and a basic but general standard of
living above which huxury sets in? These questions are legitimate and the
answers to them are vatied such that an artempr to go into these here will
be outside the scope of this work.

The principle of need with which we are concerned, has the aim of
apportioning advantages to the particular characteristics of cach person:

"Every manshould be given advaniages according 1
the extent and narure of bis needs”. "

Miller distinguishes three different kinds of needs, namely:

a) Instramental needs (Fle needs a key; She needs a driving License);
b Functional needs (Lecturers need texabooks; swrgeons need mannal dexterity)y
B Intrinsic needs (Pegple need food: be weeds someone 1o snderstand him).

Needs have remained fundamental in human societies, and satisfying all
needs have proved virtually impossible. Gradually, philosophers now
articulate the concept of “basic needs” which must be satisfied as
fundamental human needs to distinguish them from luxurious needs.

19 1hid,, P. 127
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They include food, housing, health, clothing, shelter, gainful
employment, access to basic urilities, inter alia. The debate on justice

according 1o needs continues. Each society thus identifies criteria for the
fulfilment of these needs,

Igboland had such criteria, which brings us to the theme of property,
ownership, rights and dutics.

PART III

JURISPRUDENCE
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CHAPTER FIVE

PROPERTY OWNERSHIP, RIGHTS AND DUTIES
M
M'__

One of tf‘le most fundamental cultural, social and cultural realities in
many African socicties is the basic understandi ng of property as a natural
right, and therefore, 2 human right for the satisfaction and protection of
the needs of the individual, the family and the clan as 2 whole. Property

is seen as the basis of wealth and communal ownershi makes everybod,
a stakeholder and not just strangers in their own comfnunity. ool

Although an individual has the right 1o own Private property and in fact
dos?s OWn some property, it was the family and the entire community
which ult'lm?tely owned the individual because he or she was tied to this
community in an intrinsic manner. Whatever the individual acquired as
private property (farm products, animals, skills and products, etc) was
based on the right of “zccess” and of “use”in a proximate but not ultimate

sense.

o Properey as a Social Mortgage
$nCE Private properiy was conducive to the securizy, f; d survi
ﬁzmz{y, it was undersiood as a “SOCIAL M OR?‘G{I% (;g » m;;::f ﬁeﬁfe
tbar‘ in fmdmmi sociezy, properiy had an intrinsically “Social function”,
as it still even 1ill date does bave, The destiny of the -:‘ndiw'dual and tf?f,
communizty was interlinked ,

I African Thoughr, ownership of property wmmmanzed thus:
Tt belongs to me bur I belong to the communisy” .
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The rights to property, existent as they were, seem to have been limited
by the overall social concerns and communal purposes which profiled
every member of the community. It is this original African thought on
the property which incidentally we find zeplicated in a Christian vision
found in the teaching of the “wniversaldessinationofcreatedgoods”. This
principle enunciated by Pope John XXIII and the Second Vatican
Council states that:

“God intended the earth with everything initfor the use ofall
puman beings and peoples. Thus under the guidance of
Justice together with charity, created goods should be in
abundance forallin an equitable manner. Whatever the
Jorms of property may be, as adapied to the legitimate
instisvions of peoples, according w diverse andchangeable
circumstances, asention mustalwnys be paidip this universal
good of earthly goods”  2°

THE PRINCIPLES OF SOLIDARITY AND SUBSIDIARITY :

One could therefore apply the principle of SOLIDARITY, or communal
ownership to property relations in ancient Igboland and the principle of
SUBSIDIARITY to the indigenous understanding of ownership.

According to the principle of solidarity as defined, each person as a
member. of a family and the society is indissolubly linked to the destiny
of the community/society itself. Therefore, since the family is the
primary unit in the society, the family in its extended formn was the final |
proprietor of specific goods in the community and was therefore worked
above the individual in the pecking order. It meant that all members of
the family could participate actively on different levels in the management
of the activities of economic, political, social and culeural life in their
community. A purely individualistic cosmology was 2bsentand ore could
not easily refuse to participate in communal matters.

The “We” consciousness in Igboland is prominent. Whether in matters

120 (Vatican I, Gaudium et Spes, no. 69,
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of marriage, birth or the upbringing of the children; name giving
oelebrauon.ls; education, human work, matriage; in the art of war and
peace making, governmentand political organization, age gtade activities;
environmental .affairs, sanitation trade relations, commerce, enterprise,
communal agriculture, harvesting products of the land; the rituals of
prayer and ‘ancestral worship, oral literature, wisdom and proverbs;
expresses this solidarity as we reflect and study, man’s relationship to the
divine and the entire meaning of human existence, Especially in marters
of tragedy, sickness and death is man confronted with this phenomenon.
In a]l tht;:se afhairs, there was a dimension of solidarity and group
participation at all levels.

Ownesship of Property

Ifl tradmo?al Igbo society, people believed strongly in and practiced the
right of private ownership of property. Basically, man from his natural
instinct needs things for existence, uses these things, consumes them,
acquires and possesses them, depending on the circumstances,

We speak, therefore, of individual and communal ownership of property.
Fagothey has defined ownership thus: “4 shing ie s2id 1o be ome’s um when
ftis rcse.rwd wa cer};mmpeman andallothers are excluded  fromit.., Anowner is
aproprietor, oumership s proprietorship, and belongings are . ;

opriet 4 property... Oumership
::;ﬁf:ﬁre be defined as “‘the rightofexclusive contro] anddisposal over a thing

T:hc operative words in this definition are ‘ri t, ‘exclusive’, ‘control and
disposal’, fover a thing’, ‘at will. To own a good, the own,er must have
the exclusive right of possessing the good. A thief who has stolen a good
cannot be called an owner, even though he is - mere holder of the goo d
at his possession, but he cannot acquire a tight to them. The owner,g;vho

has the exclusive right over the good has the right &
the use of the thing owned. Bt to keep others off from

121 Fagothey, A., Right and Reason - Ethics in Theo ot
and P,
CVM, Company, St. Louis, 1959, pp, 445 o octiee.,
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We can also talk of ownership by a group or corporation, or community -
joint ownership, which excludes people from outside the group to the
rightful proprietorship over it. As Fagothey says:

“Exclusiveness is probably the mosiprominenselementofounership, andonly

by destroying it exclusiveness can the right of ownership be Yreached”

‘Thus property over which everybody claims equal rights cannot be owned
at all, such as air, sun, water and heat. Property, normally defined as
“that whick is oumed and over which one has the exclusive rightofcontrol
and disposal arwill” ", can be kept by the owner, changed, disposed by
selling, using, consuming or destroying. Anabsolute owner of a property
acts at will by deciding on the property owned, and 'does not need to
consult anyone before disposal. Thus, property which can: be a matetial
object, or action, credit, service, talent or good-will, is solely under the
authority of the owner. A trustee can have a right to control or dispose,
but not to own the good.

Legalists talk of public and private ownership of property, likewise perfect
and imperfect, direct and indirect ownership. Our interest here is to
consider whether the right of private ownesship, as alicady defined,
existed in Igboland.

In traditional Igbo society, the interplay between the individual and the
refationship to the community of birth and kinsmen determined the
scope, extent and possibilities of ownesship. This is so because, even
though ownership itself can be considered to be unlimited; limitarions

, came from other sources, such as from Chukwu and Alz, the demands of

kinship solidarity, of sharing, and in more modern times, through the
civil laws.

122 Thid.
123 Ibid
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‘Orye na nke ya Onye na nke ya* - To each person be given histher duss.
Nke m dirim’ - May what is mins be lefé to me alone
“Nke m bu nke m mana nke anyi bu nke anyi” - Mine is mine and ours is ours.
' Nhke onye diri ya” - May eaih be accorded bisther rights! duties!

The philosophy of the Igbo guaranteed a valid acceptance of the rights and
duties associated with ownership. One had 1 right to acquire any object
of value and dispose of it at will, People could own houses, farms, crops,
livestock, jewelry, market stalls, private utensilsand equipments, economic
trees and their personal Tkenga’ (staff of personal integrity). To prevent
abuse however, a series of legal and sacred sanctions accompanied the
ownership of private property. Our research showed that property existed
on different levels: at the village or community level, family level -cither
nuclear or extended-, and individual level.

Writes Shapera while observing the practices of the Khoisan peoples of
Southern Africa, who may be likened to the Igbo: “The only thing owmed in
common is the land... All portable propersy is generally owned by individuals, and
vheft is severity punished, People acquire the warer they draw, the vigetable food they
collect, and the game they kill, and though a man whe shoots 4 buck or bivd will cut
it 1p, and share with the other people present.., the dividing is done by him, and the
skin, sinews, ete. belong to him to be done with a5 he Pledses "M

Traditional Igbe society in its unwritten law emphasised appropriation of

produce and manufactured goods, and the dominant right which this gives
a man or woinan over these,

124 Shapera, 1, The Khoisan Peoples of Sosuthern Afvica, London Routledge
and Kegan Panl 1930, 2127 (See abso: Gluckman, M, p. 58)
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The Igbo have a wise saying; I

So setious was this idea of private ownership of goods, that:

. . w125
o steal yam seeds, death penalty or slavery could be imposed on the shief\"

YAM (JI} - THE KING CROP

Yam is for the Igbos, @ moss precious food, it is the “king crop’; and with it
s related - wealth, stasus, power and influence for the rich farmer.

As Killam says: “The yam is King: a man’s wealsh, v and reputation |
pon his possession of yams’. i

Relationship Between Status and Property Ownership:

Having stated that ownership of private property was guaranteed in
traditional Igho society, we shall now consider tht? I‘(::Iat_l?nshlp b%n
property and the status of the individual owner within his own lfm d.
Gluckman as well as Mead and Evans Pritchard have s.'hown'm th?lr
studics of the African, that: “she lew of property is insricasely mwmed with
the laws of starws. To understand the system of property, we must mz’emga;e
the system of status velavionship... Ownership cannor be absolue, for e
eritical thing abous property is the role thar it pkzy.: in 4 nexus qf sfpec};ﬁc
relationships. Hence in Afyica, there is no clear definition ofow.nmbzp. ‘;’0 e;:(
an Aftican court makes 2 decision on a dispuse over properyy. it .smfte:fk at
siands in a masterfil position in relation to that :pec.zﬁ{ object, privi age or
person, as against some other person who is counterclaiming the decision

f + » 127
between persons related in specific was™”

125  Basden, T.G., Among the Ibos of Nigeria., op.cit., p. 148

126 Killam, G.D. The Novels of Chinug Achebe; African Publ. N.Y.
1660, P. 20

127 Gluckman, M., op.cit., p. 45 ff
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With all recognition of the noble achievements of the authors in this arez,
we must however state that Igboland has a clear understanding and
practice of private ownership. The assertion that there is no clear
definition of ownership can only be telatively seen by the foreigner who
comes from anothet culture and concludes that there was no dear cut

understanding of private property. People knew what belonged to them
as a result of the fruit of their hard work, through inherirance,

What the authors fail to understand is the relationship between the ditect
owner of a good and other members of the family or kindred group. But
this is exactly the area where African ‘communal spizit’ crosses with
‘western individualistic systems’ of property. The truth however can be
seen in another perspective. Ownership of propexty did not mean neglect
of the kit and kin, It really meant that whoever had, helped those who
had not from ones wealth. Property rights thetefore became associated
with obligation to persons, not necessarily to things.

* AsGluckman tighdy observes: “Property lawin sribalsocietics defines not

so muchrighss ofpersons over things, as obligations oued betwwenpersons in
respectofihings... ifue relationships are being established, this is done through
wansfers of propersy, which crease and define newrelasip nships.., gifls are

givenatallchanges ofrelationships, andshese &ifis are believed to recognise
and validare the new relationship of giver and recipient.” %

This is best illustrated in relationships of marriage. As a symbolic way of
expressing relationships, the intending husband or his family paysa dowry,
cattle or other goods for a bride. The map by this gesture is not
purchasing the woman to be his concubine or slave as some uninformed
observerssay. Given the determinants of modern economic demands and
the globalization of goods and services,
increasing abuse of the bride price as a 5
households; a practice being contained

modern Igboland is experiencing
ource of capital for impoverished
by improvised cultural regulations.

In traditional society, the bridegroom validages his claim over the bride

128  Gluckman, M., op. cit., p. 46

-

LI L

and establishes membership with the bride’s family. by bestomng gt;lf;s
upon the parents and relations of the bride. The marriage gifts flgmfyki t
he accepts the obligations of his status as a husband, and t.hat his own kin,
who contributed to the dowry, accept obligations to t.hell‘ new daughter
or sister-in-law and the rest of her family. Such marriages bind the two
families, and the love of the wife and husband is shared by thcf entire
extended family, and often beyond to include the clans of the bride and
groom,

This practice is not limited only to the Igbo of Nigt:ns‘l, itis alﬁo widely
practiced in many African culwures. “When a Loz girl marries as }:m
ostensible virgin”, says Gluckman, “her bridegroom presents swo Emt:m tvber
kin. He pays the first beastto make the givl bis wife, the secondis jj’ 2 er
uniwuchedfertility. Should he divorce her andshe has notconceived, be &
entitled to recover the second beast handed over with its progeny”.

Attitude to Wealth:

The Igbo attitude to wealth in traditional society :ﬂas not that of
accum%ilation, but that of using basic wealth to keep one’s fan_nl}};ogether
and feed them, and using the same wealth to help the less l‘tllllal:;
members of the community. Greatness was merited through sharing an
giving out what one has to others.

It has emetged that if thete is any “communism” in tribal society, it is to
be found i?consumption, rather than in production. The rich ha\;:h an
obligation towards the poorer members of the village. Sclﬁsh ownership
of property was discouraged, as this would betray the communirarian s;t):lnz
of traditional society, which as St. Paul would say, expresses a sense tha
no one fives for himself.

129  Iid, p. 44
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To obrain social recognition in_Igbo society, a wealthy individual would
dispose such wealth to- the less privileged, by lending moniés out or
shating with themfood crops, and other goods.

The primisy function of property for the traditional Igbo was that of
serving the needs of the community as well as the individual.

The attitude of sharing with others in the community that which one possessed,
withost relinguishing ownership, control and rights over ones property,
determined the spivit behind all ownership,

Perhaps it can be asserted thar accumulation was nejcher very possible nor
considered desirable. Food accumulation was not an end in itself, but
rather the means to build up a large following of dependants, as Gluckman
has said: “Repuration is accordingly enhanced not by accumulating
Possessions in order to use them oneself; but by giving them away”.”"
There is virtue in giving aid and in dispensing hospirality and men in these
societies are moved by virtue as well as self-interest. But virtuous
petformance does build up one’s reputation, not only as an_ upright
‘person, but also as one who cares for others, 13!

Children are trained early in life to share their goods, including food and
presents, with others. Besides, the child is taughr thar there are certain

relatives who have a right to expect goods from them and an obligation to
give to them, The Igbo attitude lays emphasis on sharing,

130 Gluckman, M., op. cit., p. 51

131 Ioid, p. 58 (From this we can say hat tripy
only at subsistence, but also to prestige and poyer. The
imperative 1o extravagance seems tg pe a

. Soctal one, a5 socigl
obligations are allowed to override econpm;, prudence)
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society aimed not

i ide “.is i ' in being preparedto
For thelgbo child, the pride .4 inhaving to share and in being p)
share aneg’.f goods withothers ... and this situation continues irito adulrlife ander).ez
beyond it... Ancestralspirits expectto share inthe goods of their descendanis whic

must constantly be offered o them". ¥

Modern capitalist intrusion into Africa, and pervasion into its cultun:::i
threatens the continuity of the fundamental values promoting soci
responsibility and harmony within its communities.

No one owns foods or a chattel absolutely, because his kinsﬁ?lk and even
outsiders may have claims upon it which he has. diff_iculty in dcny;lng%
Among the Igbos, certain fruits and crops growing in the farmyard o
another could be plucked by any member of the kindred and eaten
without being charged of stealing.

- During the harvesting period, the less privilcclgcd’ and lazy ones arde
 allowed ro go to another’s farm in search of ‘left-over’ yams, cassava, an

i if seen,
other crops, which they could take away with them. They are not, i
charged with stealing for the original harvesting has already bezn zlﬁc:ine by
the owner of the farm. In this way, a poor man was not re uth to a
beggar status, as this role was very shameful in tribal society. But the poor

. man had to do a little work for himself, by going into another’s farm after

the owner has done the original harvesting, and taking to himself crops
and other eatables left over.

Human work was therefore highly recognised, as the Igbo strclngly beh:l:e
like St. Paul does, that “he who does not work should notcar”. Tl'lnlus, sel‘;
lazy man, even if he did not produce enough food crops to kteeg l?ous
and his family, still had to work fora living. He thus becaine (in ut.';]telr ou
in gathering left-overs and had the right to dispose of the goo bs garivatd}:
the way he wanted, cither by selling the excess for money, or by p
consuming them.

132 Richards, LA. Land, Labour and Diet in Northern Rhgies{g&i%ﬂ
London, Oxford University Press for the International Afre

Inst,
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This attitude to wealth cannot however be divorced from the real
cconomic situation of the Igbo. Women were conditioned to reciprocal
shating of food, crops, and other goods with eheir fellow women. A
woman after cooking, would send some of it through her child to another
woman to enhance sharing, and this was correspondingly reciprocated,

Rather than accumulate, she extended her individual responsibitity ourside
her own household. '

The externally imposed limitation to wealih and accamulation
serengthened the scarch for inter-human and inter-clan networking.

Symbolic Punctions of Property

Property owner.?h'ip and material exchange cartied with it many symbolic
aspects. In tradjtlon.al‘ society, material objects have high symbolic value.
Evans-Pritchard, writing about the Nuer of Sudan recognises this fact:

« p.eople notonly create their material exbture and attach themselves to it butalso
ém!d up n&.::ir relationships through itandsee itinterms that... the poorerasocisty
% 1n mazeriaj goods, the more symbolic functions these goods have 1o serve... d very
m@tfz’ mel cultyre narrous suchties ... material culture may be regardedas port
ofsocialvelations, for material ebjects are chains along whic }’-fo;}'a[m&mbm@w per

andthe more simple the material culture, the more numerous are the re[atiomﬂ:dw

repressed in it.,,” 133, /

In Igboland, mutual sharing of the Kola-nyy i i

Enemies would not share the Kola-nut, for the z:so}s? ?:lrti(i:? : ﬁifllll:bcc[sl:slgi
ﬁ'ie-ndship, unity and good-will; similarly, the “Ofo” (staff ffszu&miq)
which passes from father to his son, marked the transfer of authosity from
father to son and the maturity of the son required him to speak ﬂ:gwth

whenever he had his “Of* in the same mag
log of wood expressed ownership! ner, the palm-frond over a

133 Evans-Pritchard, The Nuer, 1940, p. 80 {Refs
through analysis of these assertions by Pritéfh;:tg (;;u i’;:i‘;‘ 5 "-:5; a
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Material property, whenever exchanged, had a high symbolic value and
there are many reason for this:'* :

) Material property stands for the range of relationships which form the |
very fabric of society;

ii) The ceremonial goods which circulate in them may take on this
symbolic value as expressed in ritual practices.

iy They represent that wider spread of peace which extends around borders
of each tzibal group, and which makes it possible for that group to enjoy
some possibility of putsuing irs invernat objectives. Hereby is meant
that exchange of certain goods between two societies hclpe.d 0 nghten
their neighboutly relations and to reduce the chances of inter-village

wars,

iv} Lastly, material property served direct utilitarian endsf, as one uses its
distribution to gather for himself some prestige and influence over a
large following.

“The more sumptuous the presens give auny to others, the greaser the prestige o f';fe
person involved, and acempetitor who s awbis rivalgive outpresents lavis n_g,
would, 10 recover bis fiice andregain presvige, give owtalso presents inretirn 0 b:
rival, and prepave a greaver foas twhereby he boasred of bis family’s prestige, v
over property and greatness”. :

The L.aws Governing Inheritance of Property: ] .
The phenomenon of private property as an accepred modcfc! Emflon;c
enterprise in Igboland is further articulated by the laws of in cnfial:- tc:
One inherits a good in order to own it, or as the case may be, in 021 e .
place the inherited good at the disposal of the family members who ar

still living, dead or yet to be born.

134 Gluckman, M., op.cit., p. 57
135 Gluckman, M., op.cit., p. 60
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Meek recounts that the rules governing inheritance are consistent with the
general character of the social organisation, and at the same time, are so
elastic and based on such equitable principles that they can be easily
modified to meer changing conditions, such as the tendency towards
individualisation, Property held by virwe of an office passes to the
successor. Thus, lands or palms held in trust by the head of a family for
the family’s benefit, cannot be alienated without the consent of the family,
and this must be handed on intact, together with the official Ofo and

other insignia of office, to the next senior elder or other person chosen as
the successor of the previous office holder, ™

Generally, the governing principle with regard to inheritance is that of
primogeniture, whereby the eldest son in a family inherits from a father -

whether deceased or very old, the right over the property of the father.
Says Basden,

“aman’s personalpropersy is inberired by his eldestson, or ifhe bas none, by
his eldest brother or male relative” 137

In other words, the eldest son succeeds absolutely as a general rule
(although exceptions abound), to all the property of his father.

The first son takes over all the bousehold. Tt has to be made clear
however, tha}t, although the eldest son inherics the major share of all
property, heis duty-bound to look after the interests of his mother, sisters,

younger brothers, half-brothers and the widow(s) of whom he becomes
the social fatliet:”". The new heir takes over al] the property and could
keep them to himself if he wanted; but the normal practice was that he
distributed the money that they

may be able to pay their dowry, and gave

136 Mezk, K.C. Law and Authorty in a Nigeri Tri
siof &erian Tribe, op. cit., pp.

i37 Basden, T. G, Among

the Ibos af Ni eriq, F
1966, p. 32 £ rank Cass, London,

138 Meek, K. C, Ibid,
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the widows to other men, while receiving the dowry &gn:l tlilcs:;;c n0£
widows remained in the compound and were not disturbed by

heir, for he could not eject them.

The new heir not only becomes the successor of his father’sd Pﬁ;ﬁ;ﬁi
it, he inherits also his father’s liabilities and debss, ot even:h 2
dead father inherited from the ancestors. Says Basden, the

. . ory it iness, and
“senling of ancientdebis, perhaps three generations old, is very intricate bu:cmess 4

the new heir may find bims elf ina big dilemma, andpossiblycrinicalpositionowsng

» 155

10 bis being suddenly confronted witha debicorracwd by bis deadg randfithers -

There are cases where the eldest son of a deceased mau;l 1sht00t ﬁlgfnz
inherit, cater for, and administer the property to Wh:fh eCdasman pore
customary rights. In such cases, the brother of the Eoet;ser | ma c:r e
elder in the compound takes charge o[': all property, w etmed
and these he keeps in trust until the rightful heir is matured.

; ; sed
The heir “is bound to provide for the up—ke:?p gndmarrmgif”f;/:” ﬁjjigkz
brothers sons. Indue conrse, whenthe r/ﬁ:sldrerz have g 20 ]amf;ﬁﬂm?f-”@’
possessionofiheirfather's lands andeconomic irees Mdﬂ% dthe property,
thar their unc le may have inhand. Ifthe uncle has 3?1?? gz;; anactionfor
or filed to actequitably towards his nep/{em, ;{e is lia b avse
damages” ', otherwise fighting and serious disputes mi

akes his will before death to avoid cases of

'« hei i ens
disputes over the property he left over w l:llS hi:f.chil};gn}la‘gghcn
especially in families where there are many ?Vlveé‘:lz and responsible
death draws near, 2 man may call on all his ':hl dfen s vanoularly,
relatives and divide among them, his property. ke l°cs and il:mapable of
if his eldest son is seen to be irresponsible and calrle €ss ane AR heir
managing the houschold after his death, or where hie no

There are cases where a man m

139 Basden, T.G. Niger Ibos, op. ¢it., pp. 267 - 268
140-  Meek, K.C. lbid. p. 322
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apparent is very greedy. In this case, the man may make gifts to all his
daughvers, sons, and relarions, whilst he is still alive,

Should the eldest son however be trustworthy and strong enough for the
great household he is inheriting after his farher’s death, the old dying man
may bequeath on his son the “Ofp”

The Ofo is the symbol of authority and leadership. With ita prayer whose
formula may run thus, is said:

=1

“To you my eldest son,
1 bequearh my Ofo,
You are voday appointed 1o be my successor as head of the family.

To this, your uncles and brothers bave agreed,

. Theyare vo respect you in all things,
and this Ofo must remain with you and your descendants” !

When the aged father has finished his prayer, he would strike the Of on
the ground and breathe onto it with the intention of conveying his words

to the ancestors immanent therein, This ceremony is very significant as

the dead father is sure that he will thereupon get a respectable burial from
his son.

Indccd,_one of the main reasons why the father bequeathed the greater
proportion of his property to his eldest son was to enable him carry our
the burial rites, considered a primary and mandatory duty.

141 Meek, K.C, Ibid, p. 323,

thelr seniority in age Refer to Ogbaly, CF., 1 ]
Y i age, , LR, Igbo Institutions and
Customs, University Pupi, Company, Onitsha, 1973, p. 18).
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[ The Four Categories of Land Ownership:

i i i y 5 foremost
In lebo teadition, as is the case in most African c.ulmrfes, @ man’s fo
dmyg in life is to see thar bis father or brother is bamfi with as much ceremony
s his means permit’. Such a successful burial merits respect for the )’Oll::llg
heir from the villagers and the immediate family relations who confer him
with social status and respect.

LAND MATTERS

inued existence for
Land is the most valuable asset and the source of- continued exister
tha:Igli:o people, both in pre-colonial times and in modern ngepa.wﬁ
land was believed to belong to Ala, Ani or Ana, thf.z Ea;lth g—jj ;ﬁ
owns all cattle, wild products, human beings and ultimately

Traditional Igbos thus looked up to A/ for a portion of g?iofd; a.ra.tblc:halclic:
for grazing their cattle, erecting their houses, fishing and rll.:mn:;,-‘frl hait
crops. Alz is obliged by its children to give everyone land to ;;.ie ind
land to cultivate, and She must allow every subject to fish “r_lh pu ffdwfmjm
(except on days prohibited), to hunt game and birds, to dg13 ;g;v::h i
and to use the clay, iron ore, grasses, reeds and trces w11 whi the (g
mould their pots, utensils, mats, baskets, weapons, 1mplements,

traps, furniture and huts and needed medicaments.

The Earth-Godcles;s w;ls believed to be so benevolent that She c:hultd al:::
dispossess anybody of land, as these for th“e Igbo bclt:::lgﬁd r;oan r?ghts”.
which today will be called “basic needs” or .ﬁmdamen rhus n rights”
The Igbos on their own worshiped and sactificed to Ala, the Spit

and Earth-deity who owned all land, regarded to be sacred.

Land which is Sacred or Tabeo;
Communal Land;
Family Land;

| Individual Lands__
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LAND AND OWNERSHIP RIGHTS:

Many early anthropolgists have considered the very complex theme ofland
ownership in Igboland.*

Land which is Sacred or Taboo:

This includes sacred groves surrounding the shrines of public cudts (Thu
Ani), and land regarded as ‘Ajo Ofia’ (evil foresy) which are taboo places.
No one had permission to use such lands for private or family affairs as
these lands were regarded as property of the deity or village spirits. A bold
farmer who dared however to clear portions of the evil forest for farming
purposes would be forwarned of the dangers involved in meddling with
land owned by the spirits. If he however did not give heed (as many
modern Igbo Christians who no longer regard the gods of their
forefathers), but went on cultivating the land, the elders and community
would allow him a certain period leading up 1o two years during which the

spitit owners were supposed to harm the intruder failing which, the new
intruder became the owner of the taboo forest.

Sacred forests used for worship hardly tampered with by anyone'®. The
new owner would often use such areas for farming and it eventually
became his permanent land to be taken after his death by his descendants.

142 - Mozek. C, Land Law and Custom in the Colonies, London, Oseford

. University Press, 1968; Green, M. M,, Land Tenure in a5 [bo Village
in South-Easterrs Nigeria,, London, Humpbries, 1941, Liversage, V.,
Land Tenure in the Colonies, Cambridge University Pross, 1945,, Elias
O. T, Nigeriz Land Law and Cusiom, London, Routledge and Kegan )
Pawd, 1961; Elias, O.T., The Nature of Aftican Customary Law,
Manchester, University Press, 1956, Chapter IX: Eastern Nigeria
Region: Policy for Lands, Paper No. 3 of 1955, Enugu Governsmens
Printerss Chubb, T.L., Igbo Land Tenure, Thadan University Pross,
1961

143 Meek, KC, Law and Aushorily in a Nigerian Trie,, op. ¢it, p, 101
: See alo: Nwabara N.S,, Tooland - A censury of comtact wish Brirain
1860., Hodder and Stoughion, London, 1977, p, 35,
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Virgin Forests:

For some reason or the other, 4 village might migrate to an entirely new site,

houses and shared out the land to the various family groups. But there

stillremained somewbere at the outskirts of the village, land for farming because

il occupying @ large tract of land.  In the proximate occupied area, they built their

nobody has required it, or because the village has forbidden farming there for the

| 2rrposes which it serves (such as defence against village enemies, or as 2 shade, or |y

a5 & source of supplies of fibre and wood or for other ecological reasons). Such
land constituted what is called virgin forest.
This virgin forest may also be given the name for the mere reason that nobody bas

N ever cleared the grounds there - and they remained public land for whoever could

clear the ground and cultivate it. If the village is not particularly meticulous

about this virgin forest, any member of the village was at liberty vo clear it and f

cultivate bis crops therein, thereby converting such cleared virgin forest to one’s
property. This practice is, similar to what the Manu law of India allowed:
who clears a piece of land is the owner of it”.

If such forest land was however strictly out of bounds for any private use, then they i
remained community property. In other cases, such land might still be declared i

out of bounds, bus a villager might in the face of scarcity of land, demand from
the elders who are trustees of such land to allow him plant on it. With such a
permission, be became full owner of whatever area be cleared™

Communal Land

Thebasic principle, where many scholars maintain a united stand, is in the
observation that among the Igbos, the land is conceived as belonging to
the community which includes the ancestors as well as the present and
future generation. ‘This involves: % vast family of which many are dead, or
living and countless members are yer unborn™”,

144 Meek, K.C,, Ibid., Nwabara, N, §., Ibid,

145 Elias, 0. T., The Nature of African Customary Law, Manchester,
Manchester University Press, 1956, p. 162.
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EC. Ogbaluhas said that “land is thus a communal property, justas certgintrees
such as the Iroko and Oil-bean are otwned in common 6.

Communal Jand is thus land owned by the entire community, whether
fertile or infertile, and is held in teserve for the benefit of the whole group,
being formally apportioned out when necessary, to desexving farmers, or
in other instances, freely at the disposal of each farmer to farm. In some
parts of Igboland like in Owexti tegions, there are no communal places for
the entire village or clan community?,

M.M. Green in her studies among the Igbo of Niigeria came up with the
conclusion that the village does not commurially own any land, except a
few small pieces of bush sacred to the village deities®, This view cannot
hold water in pre-colonial Igbo socicty, except if we understand her
description of “communal”, not as the entire village generally, bue the
various groups or famifies, therefore communal groups on smaller scale

inhabiting the village. And this seems really to be the sense in which she
describes communal ownership.

" Owners hip of land is divided up among smalf growups of nearly related kinsmen,
branches of the various kindved with the exception, here andthere, ofa residue of
land which may still be the property of the whole hindyed” 1

M5 Ogbalu, C.F., Igbo Institutions and custom versi
Onitsi, 1975 5. 74 s, Universit Publ.,

147  Meek, K.C, op. cit., p, s .
mﬁt} op. cit., p. 102 (Law and Authority in a Nigeria

148 Green, MM., Igho village Affairs., op.ciy,, D.33. 34

149 Green, MM., Ibid
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The idea of communal or public land might have originated in a method
of land acquisition which someone has described as the “Right of First
Occupation.”® It is thinkable that in more primitive times, land was
owned by the community in general, but with the increased population
over the area, the community divided up the land to the various familics
or groups within it to avoid conflicts and the problems of scarcity. The
families thus divided up further the land due to them to the various
individual heads of families within ir, so that it eventually became their
permanent possession for cultivation, herding and habitation. We shall
hence consider family lands as an aspect of communal lands within the
cOmmMunILy.

Family Land
Dr. 8. N. Nwabara has very nicely shown how family ownership of lands

might have begun in original Igbo society. According to him, for some
reason not always specified, a village might migrate to an entirely new site,

- occupying a latge tract of virgin Jand which soon took on the name of the

ancestral father. The area so occupied would be communally owned. This
village might comprise various Umu Nna (kindred), each of which had
received a designated area of land upon occupation.

Members of cach group re-divided their own share of the land - which was
again subdivided according to the number of mature adult members,
ensuring thar each adult received a portion of land, which became
inalienable!™,

I30  Menkiti, A.G. The Chief Land Officer of East Central State
Government, Land Tenyure, Enugn”, Unpublished Document, 11.2,
1970,

151 Nwabara, N. 5., Igboland - A century of Contact with Britian -
1360 - 1960, op. Cit., p. 34
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On tlns land, the families built their compounds as it was often sitnated
in thcwﬂage endosure. This land belongs to the household occupying it,
and the recipient held it in perpetuity. It was however disposable to other
Umu Naa members for purposes of agriculture and pasture, but could not
be given to strangers for practical purposes, the system of land tenure
made every free born (Amadi) to own a piece of land over which he
enjoyed usufructuary rights. However, cach family had right over the land
collectively, and divided'it out 1o the children individually for use, In this
sense, one would agree with certain authors who maintain that no piece
of land, not even that which stood on “bad bush” was without an owner.
faz Sreae:; “T}:; p;esmre of populationon the landis so greatthatevery
oibr :bz,-g Wj_g:‘tr :M Zz;f: w0 .fgmllﬁaﬂd-ownmg Lroup uhichmay consistof

| Family ownership of land thus expressed ;
communal ownership of same, ase;iyd sug;?c;sw:my profound way. the

“InmostEastern Nigerian communisins the land b ts 13 . ;
: _ » elonged, as itssilldoes in

lf&e f’j{:ambm, w0 agroup offin, afamily ora clyn, the riem&enb?p of which

included notonly the persons alive arany particular time, butpersons dead,

e than tangible propersy; itexpresses

The clder of the family was considered trustee of the fand, This trustee

lated conflicts, and delineated boundaries of fami
contlic N
land-conflict this trustee (elder) represented the Famj:l)g: (:111131 ulrlasmcs:lsl:j
upon by thF ComMmunity to witness to transfers and land settlements; a
practice which still exists in the present day. Age conferred authority on

the elder, ' i
cme]lm fer, t;s;l;; F'mcr to the ancestors, the primary custodians of

152 Green, MM., op. cit, D34

I53  Floyd, B, Eastern Nigeria:A geo . .
. graphical R
MacMillan Press pp, 199 - 200 eview, London, 1969,
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From all that has been said, it is clear that communal as well as family

ownership of land existed in Igboland. What is highly debatable is -

whether individuals could also own land absolutely? A very difficult topic,
Dr. Taslim Elias, Nigeria’s former Chief Justice mainwined that
individual ownership of land is not peculiar to pre-colonial African
socicties, but is modern phenomenon since the intrusion of the
Europeans.

“InNigeria, as inpractically many Africansocieties, oumership of landin the
accepted Enplishsense is unkmown. Landis beldunder community oumership,
and notas a rule, by the individual as such... It is iruc that the impaciof

- Englishideas of property lawupon indigenous conceptions has hadgreat

influence and produced tendencies towards a partial breakup in the existing
systern, andmany individuals nowown land intheir ownright, ... but the
indigenous customary law of land tenure yemains essensially communal®

It is good to note that in the original work of Justice Elias, the word
“communal” was not used. Rather he employs the term “cotporate”
instead of “communal”, by which he argues that the ‘rights of the
individual members often co-exist with those of the group in the same
parcel of land’. In other words, the individual is part-owner of land
belonging to the family™, /

154  Elias, O.T. Nigerian Land Law, 4* Edition, London, Sweet and
Mazwell, 1971, p.7 (Originally published under the title: Nigerian
Land Law and Custom, Routledge and Kegan Paul, London, 1966,
p.6)

155  Ref. Elias, O.T., Nature of African Customary Law, 1956, chapter
ix, Manchester
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In modetn socicty, the following reasons have led to the outright
ownership of land by individuals:

a) The efforts of practising African lawyers trained in English Law;

b) The change from the subsistence economy of the autonomous
houschold or village to the market economies of cash crops like
cocoa and palm-oil in peri-urban areas;

<) The increased pressure of population upon the land consequent
upon this change, which has produced tendencies toward a partial-
break-up in the existing systems; as a result, many individuals now
own lands in their own right'®,

Communal Ownership:
the Example of Aguagbaja Umana Ndi Agu Village Constitution

The constitution of Aguagbaja Village Union, of Ezeagu Local Government Area of
Enugu State of Nigeria defines the communal-individualusage ofland ina rural
community clearly:

“The Aguag baja Village Unionis a Union ofall Aguagbaja citizens bound together
in blood for mutual undersvanding, harmonious living and [ peacefil developmentof
their area. The citizens agreedio guide thems elves with the following guiding
principles or bye-laws.

All citicenof Aguagbaga Village are members, therefore, allmales and  fermales both
tng and old, married and unmarried are members,

Any child of Aguagbaja is permitted to build on Aguagbaju soil where there is

ombuilding. Also no amountofeconomic plarts should preventons from building
rovided that such a citizen is a legal Aguaghaja citizen,

156  Elias, O. Nigeriam Land Law, op.cit., p.7
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available space ofland. Tharis to say thatounership ofland must no tpreventone |

Any Aguagbaja citizen, man or woman, is permitted to farmon any available space |
of land belonging to the community. In farming, no economic plants must|
| deliberately be destrayed and no compensatisnsuchas money, wine oryams mustbe ‘
| demanded,.. An offender pays to the community a fine of sixty naira and eighty ;|

nairg correspondingly” 1. |

Inanother documentofihe same village community, concesning the oumership of}
\ community ofland and the social relations hip supposed to existin the conmmuniy, |
the villagers bound themselves under oath and declared:

“The entire Aguagbaja citizens gathered together today 107 fune, 1984andagreed)
to take an oath on the following items listed for their mutual understanding and
togetherness. This oathtakentoday is bound onevery Aguaghaja person bothmale
and female, young old and also those to be born in fiture.

Aguagbaja Community bas a communalland stretching from Ekpe Eze to Ajakiand
from the old tract road to Akpata.

That inthis communal land, any good citizen of Aguagbaja can farm or build
withour any hindrance from other Aguagbaja citizens.

Thatifanybody from Aguagbaja lease or sells outany piece or portionafihe said i
landto either a company or the government for his person gainshould be killed by J|
the idol”. 7

I57  Aguagbaja Village Union - Umana Ndi Agu Constitution, signed
1" September 1984, pp 1-2; Printers: Liberty Press, Nsigha, 22
University Road.

158  Refer: “The Items of Agreement on Oath Taking by Aguagbaja
Cwmmunity on their communal Land”, Oath sworn on 10.6.1984,

and signed in paper for documeniation by ten signatories on
behalf of their various families on 1™ September 1984.
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A Synthesis of Individualism and Communalism:

SDlan ob.senrcrs, especially Western writers conclude that traditional Iebo
society, lﬂfc many oth'er tribal societies could be termed “communist?cm
?lrlljlgctl::t individual rights in land or other goods did not exist. This
J mmm:i:; sgcfaulctly“!)cqgse irflp_li”cit in it is a false antithesis berween
ommunis an 1nd:‘v1dual”13t1c‘ »arising from the way in which we say

person ora group “owns” a piece of land or some item of property.

%cfre speaking loosely whenwe use this s reofphrasing™, forastrice
?:,l'opu.on of the principle of “communism” would have stifled ;ndividual
l mabt:wc.. One must understand that in Igboland, there was a peculiar
combination of individualism and communicarianism to develop a system

which accommodated : S
commuaity at 1(;:;& both the interests of the individual and those of the

Like in the example shown above with U i

owncrsh{p of lan::l guaranteed the free u‘scn::Fn:h:J ;ilnggl;; :zmlfll;ﬂ::
{\glfa.gbaja cizen”. Land did not belong to individuals absolutel yret 51
individuals used the land for their various needs In sh " are to
undc.rst'and the use of land as a unit of productioim we h
that it is too simple to talk of such tribal socictit;s as
communism or individualism.,

ort, if we are to
ave (o appreciate
marked by either

Cleaily, land as it is ultimately cultivated,

“is worked by individuals withsecure and ”
i e4 e protected vighss, ; ;
their families, their village, and ofthe clan baye c!m'; fnt:}:f Zﬁpﬁ Tr:f:;;:; :f

elder canarbitrarily oustajunior from b ;
is holding, a ; iaanii,
on succexion into £ bolding’ ¢ '8 andthe heirofeach  junior enters

159 Gluckinan, M., Politics, Law and Ritual in Tribat ©
36 Ritual in Tribat S ety. op. cit,

160 Iid, p. 41
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with one another, may be varying with their status.

Hence, when we say that a particular group of kinsmen or family owns
land, it is also implicit in such a statement that all the members of that

group have claims to exercise certain rights over that land - may be equally
161

Individual Land

It should be clear by now thar individual ownership of land existed within
the traditional communal ownership structures. As Meek has pointed out,
land was handed on by father to son, or acquired by clearing virgin forest
orin rezurn foraloan. In many villagegroupssayshe, “shere is scarcely any
land arall within the recognised boundary of the group which is notheld by
the individual” *“.

There were also other ways in which an individual could acquire land and
this was pointed out by 5.N. Nwabara, namely land acquired through
inheritance, marriage, dowry, homicide, compensation, CORQUESL, Kola
tenancy and land given as a present.'®

An individual could also acquire land under terms of seasonal or
temporary transfer. Within the clan, it is common practice to pledge land
in order to cancel a debr, pay a bride price, or even to raise the means of
paying tax. Land which has been pledged is normally redeemable at any
time and at the same rate at which it had been pledged, as the proverb:
“The Tbe efughi efu”, (‘a thing that is pledged is never los’) depicts.'**

161 1bid., p. 36. (See also: Hoebel, the Law of Primitive Man, 1954,
162 Meek, K.C.. Law and Authority in a Nigeria Tribe, op.cit., p. 103
163 Nwabara, N.S.. op.cil.. p. 36
164 Meek, K.C., Ihid.
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Despite the individualism of the I

. dual gbo, and any express rights to th
?w(:lzc.rshlp and cultivation of a land, what is really owned by thglilndivci'duj
is claim tl;:o have power to use land or property; to possess immunitics
agamst the encroachment of others; and to exercise certain privileges in

respect of these, . i
Owlr::zrship, However, in the communal or family concept of

£
other persons within the family ma ;.
hie ly may bave certainrights, claims. vo
- . m 4 ? ? m n,
privileges, immunities in respect.of the same land” ¢ 16 d

We can now say with Nzomiwu that it is a peculiarity of the Igbo land

tenuee system that the right of the individual .
that of the community in the same parcel ofllnailg.bm often co-exist wich

There is both communal and individyal ownership oflandinlgbo sociesy.

» Z a2 ;. s g .
exercise some Wﬁ Qf ownmbz:p fﬁef :bz Z;Z;fmng I?sz Yz’ese individuals

The former Chief Justice of Nigeria put it so well by
of land from the petspective of right o use of ]Y
absolute ownership of same land, with regard to

looking at ownership
and, but not right to
title; '

"Btis inasense thatofpart-oumer

] - ofthe [, ; s ; ?
no; :;easfe, be is nota licensee, /:eé: n; r:zz nﬂi;;ﬁzﬁng %ﬂﬁm% et
novody, is accountable tp none buthimself, and bis g.ter e Z‘ vers
transcend those of usuffuctury under Roman lawy® 167 “n ancpouers

In the Oxford English Dictionary, the word “Usufiyuce” is defined as
a8 @

165 Gluckman, M., op. cit,, p. 36

166 Nzomi
zomiwy, I.P.C., The Moral Concept of Jystice among the Igbos,

op. cit., p. 219,
167  Elias, O.T, The Nature of Afri '
1956, p. 165 o/ African Customary Lay, Manchester,
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vight of enjoying the use and advaniage of another’s property shortof
destructionor waste ofsubstance” . However, this dictionary definition does
not cover the extent of the rights of African holders. Moreover, in Roman
law, a grant of ‘usufruct’ was for the use of fiuits during the holdes
lifetime, not transmissible to heirs, as African holding is. We are chus
forced 1o accept that in the context of pre-colonial Igbofand, three sources
interplayed as far as ownership of land was concerned, namely, the
community, the family and the individual.

Under feudalism, 2 vassal entered into a special contract with his
immediate lord in which he offerred services to a demarcated king in
return for control over land and those attached to it. No one in those days

however could go to the king directly and demand land, as in Afiica™®.

An individual owning land would call the elders to witness the division of
land among heirs according to the laws of inheritance. Again, the general
community limits the absolute rights of the small land-owing groups over
their land. But there is no one individual who is looked on as holding the
land in trust for the community. The situarion in feudal Europe did not
occur in Igboland as there were no lords and no feuds to lord it over

others.

There was no institationalised chieftainship. Rights to control the land
rested not on the individual alone, but on the entire family together. Land
was communally owned but individually utilised. Under this condition,
was it possible to sell land in [gboland? What right had foreigners over the
land on which they lived? Could one buy land or have it transferred it to
one’s care? Was such a transfer permanent or was it temporary? These
and other questions will now be considered in the following discussion.

{168  Gluckman. M., op, cit., p. 40
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The Inalienability of Land

We have already seen that in traditional Igbo culture, the land stands as a

- basic right for every indigene, just like air and water. Could land therefore

be sold by an individual o a foreigner who was not a2 member of the
group? ' :

M.M. Green attempted an answer to this question when she wrote:
“Withoutgeneralisasion, one cansay thatin the majority of cases, ‘Rights of
Ounership’ over the land are gualified by the Jactthatthough itcan be, and
Jrequently is, leased, andpledge, landcannor, according o native lawand

custom be sold. “Can land be losz? people ask. And this probibition is
widespread in ihe Igho country. 19

She gives an account of how she interviewed her intespreter, who

originated from another part of Igboland, yet was able to confirm this view
as general among the Igbos:

“This was stoutly asserted notonly for Umneke Ag baja bur by my Mbieri
inzerpreter abouthis own village group, andbe insisted that the lawwas
universal among the Ibo. Land cannot be loss, pe said, Any assumption
sherefore by Europeans thatlandcan be soldwy wldcusrightacross the moss

Sundamental basis of native society. The only title 10 permanentoumershi
land is inheritance. permanentoumersipof

That land cannot be lost was also attested to by Nwabara in the work
sufficiently quoted already. He confirms that this statement of losing
land, depended on the party o whom it was lost, Property was not
considered lost when it was transterred by pledge or sale to 2 brother or
bfood relations.

169 Green M. M. op. cit, p. 34 (See also in her work written g 1941

(Land Tenure in an dbo village in South-Eastern Nigeria, London,
b.7)

170 Ibid
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Aslongas the property circulated within the Umu Nna (kindred) , MO SEnSC
of loss was entertained, [t would be regrettable :.md a loss if 1tﬁwas
transferred permanently to a “non-indegene”, that is, to a person from
another village who must not necessarily be an unknown person.

For {‘.hc Igbos, there is a strong belicf that land cannot bc alienated since
it does not merely belong to the current generation who are only
caretakers thereof. Many anthropologists and historians have this to sa)_:;r
like D. Smock reports: “When a possibility ofland consolidation s g;:;:#
with Eastern Nigerian villages, misgivings also arose from the ﬁctuba;k i
thoughtto belong notjustto the currentgeneration, butalso, w t&w; e " s :;- ol
Jamily whe bave died andrhose yetto be bar:ﬂ. T?mr-r;be}‘r argue that the cx re
generation has no right to make adjustments in land owning patierns.

As a general rule, land, whether community, family or individual is

173

inatienable and this practice is widespread among the Igbos™.

' - iew that purchase and sale
G.T. Basden who somehow represented the view | 2
of land 'was exceptionally practiced added to the views already stated: ét
can be ge}:erdﬂy accepred that, under native law and custowm, it is generaily

repugnans to alienate land from the family, and the head acts as trustee of the -

property. There are exceptions to this statement”.

ic: ° ill i king
' the same topic: Tt was and still is generally spea
Eem::;l :}Jia}};c::ind o make trgde ’, thatis, to yegard the land as asource of

Pmﬁt” 17:£

171 Nwabara, N.§., op. cit., p. 35
Political Aspects of
Smock, R.D. and Smock, C.A,, Cultural and ical A
17z Rural Transformation - A case Study f Eastern Nigeria; Pragfer
Publishing Company, Ne York, 1972, p. 161
173 Green, M. M., op.cit,, p. 33
174 Basden, T. G, Niger [bos, op. cit., pp. 204, 266.
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Why was Land Inalienable? ' |

Outofrespectfor the ancestors buriedin the ground, people didnotsell landto

oreigners ona permanent basis. The ancestors handed over the land to their Il
successors withoutsale. Whatwould the presentgeneration hand over o the fuure
generation? For fear of the ancestors therefore, land was considered inalienabie.

i

There is generalrespectfor the land as 2 fundamental right inberited by every person
withinbis kindred and clan community. Asentimental anachmens thus followed the |
inalienability of land,

The exploitative tendency by greedy members within the society or outside ofit was ‘
curtailed, as the sale ofland was forbidden, These greedy fellows might have bought
offall the land, Later 1o sell itar exorbitantprices to others, orrather, create a cluss |
oflandowmers and non-landowners, who would be permanently subduedto slavery
by working for those who have land in other to sxist

Land was notsold inlgbolandbecanse land remained within the control ofthe ||
community, and notunder the control of a s ingle individual, The community might

bowever, depending ondefinite circumstances chose 1o alienate landon a co rporate ‘
basis, andthe individual who had bis personally acquired land, couldonly engage i

mily members, and |

tmdy, the Jgbo preservedsome landfor posterity,
utire of their children.

as a beritage, and guaraniee the |
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Stmock maintains that people outside the community are denied the ng[l;t
of ownership of land since they are strangers, altho-u.gh they ootﬂf! be
allowed to use the land. In no case would a community that hasa v1;g_m
land allow someone from another community to assume control of it,
except on the basis of pledge and lease agreements.

Foreigners and the Land

trangers were not sold land on a permanent basis does not
;he:tfa ga?ﬁe; hagelio right to use the land, or even to rent the land i)al'i
a temporary basis - which could in the long run extenjl todse;:c !
generations, and sometimes involve permanent usage. It has already e
said that land could be pledged ot leased to foreigners. There were 0 :1:
forms of wansferring right of use of land to people outside the vnllag;, dsub
as, seasonal transfer, temporary transfer, kola tenancy, payment of debt,

dowry, etc.

ne frequently finds people who are not residcnt. in the village })ut are
Soriiflrg(its lan)crl. Thispis a}jjlowed under the cgmditlm} that rlj:g:rc. is iina;)lre
than sufficient land for the members resident in the villages. 1 Sim p ”3;}
Basden arguesthat ‘permissionis oftenfreely given o senanss to cu zzmizz :
ortp builduponir, butthe “Head” canalunys -lay proprieiary rig —;19 c mz;
The occupieris seldomdis mrbedso long as he is preparedte am{‘a:w dge g
ground’s landlord, Rentis notuswally demanded, nbe‘ ienancy ée:fg confirme
by the offering andacceptance of Qi (Kola) an:be: time permission o occupy
the land is granted, and on more or regular occasions subsequently.

175 Smock, R.D.,, and Smock, C. A., op. cit., p.152
176 Gluckman, M., op. cit,, p. 39
177 Basden, T.G., op. cit., p.264
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Pledged Land - As a point of fact, pledged land is ofien
Pledg.cd fora sum of money in excess of that given. There
is cvndt?nce that such land remains unredeemable for
generations; for several reasons, one of which might be
that a.ll evidence of the original transactions has been lost.
in chis ‘way, certain rich men have acquired fand in
perperuity.'” This is so because pledged land could be
tmnsfe{rcd or inherited by the pledgee, and after three
generations, the pledgers descendants lost the title
permanently to the descendants of the pledgee.”

It has been accounted as common in Owerri

Igboland, where the head of a family may haiertoa;ﬁdgi

a piece of family land to pay off a debt by the previous

head, and he may insist on doing so against the wishes of

the family, especially if these have offered no assistance
towards ameliorating the paying off of the debt, 1% '

le:[dl Lease - T.'em.poraxy transfer, otherwise known as
anc lease practice is age-old among the Igbo, The lease
was for an unhmit_ed petiod, but recoverable by the rentor
Fr his successor within three generations, A man may thus
ease a piece of land to a friend free of charge, expecting

merely ¢ i i
er e;rt ! 0 tecerve a pot of wine - palm and a feast afier the

178

179

180

181

Meek, K.C., Law and A ; igeri i
e uthority in a Nigerign Tribe, op, cit,,

Jone. L.G., repore of the position, Siatus and Infl

and natural rulers in the Eastem Region of Ni 2 efl.:’:’%enf‘g fkj;f;

Seasonal Transfer- Seasonal transfer limited the tenant to
one farming season. An important condition attached to
this was that the foreigner plants no permanent economic
trees or crops on the land so transferred, nor should the
lender harvest already standing palm-trees, take wine or oil
from them. Such a transfer involved 2 nominal fee as rent,
and the transaction did not involve other members of the

family.
Kola Tenancy- Otherwise called in certain areas ‘Izi Anf,

ot ‘land showing’, in this case, 2 man gives 2 plotof land

to his friend or even to a stave. Title was often permanent,
provided the occupant performed the required rituals and
brought the required Kola nuts, chickens and other
demands for such a transfer, Niwabara suggests that in
such cases of ‘Kola tenancy’, the dtle of wansfer is
permanent, and thisaccounts for the ownership of land by

slaves in certain parts of Igboland.'* :

Showing a Land (Jz# okia; Izi Ani; Izi Ana)-This was

another form of land transfer in Igboland. Monetary or-
rental transactions wete not irivolved. Someone in search

of land could approach an acquaintance with his wish. If
the discussion was positive, the land owner would demand
the ‘normal customs of 5 Kola nuts and a pot of palm
wine, The family members were duly informed and their

permission solicited, for this would be impossible without

their consent. On the appointed day, rites are performed,
the blood sprinkled upon the site with prayers to the
ancestors for protection, peace and prosperity. Such a
system if transfer is neicher pledge or lease or sale, but is
termed ‘Izi An¥’ or showing of land.

Meek, K.C., op. cit, p. 103 18
2

Ihid,
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Nwabara, N.S., Iholand-A century of contact with Britain, ap. cit.,

p3
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The land normally reveris to the original owner or his
descendants when the tenant departs the land. In fact, as
Nwabara has noted “the title of land its not transferred to
the tenant, but he and his descendants could live on the
land as long as they wished. Should the ownet,
unilaterally, force the tenant to quit the land, he was
requited to pay a compensation, in cash or in kind, for all
the buildings and economic trees”®, erected on the site.
This could involve such high costs that the original owner
would withdraw his forced quit notice.

Untransferable Land - Having talked about land that was
ansferable, we shall now discuss briefly land that was
considered by the family to be untransferable. Nwabara
calls such land “Ama Ochie”, which means “the original
home” where the forefathers of the villages lived. Title to
the “Ama Ochie”, was rarcly transferred to anybody
outside the immediate family. Such land was part and
parcel of the family and carried some religious sanction
with it, because the incumbent had to account not only to
posterity but also to the ancestors for the use of the land.
Liversage refers to the individual as: “only a link in an
unbroken chain”. Hence, to wransfer such land either
seasonally, temporarily or permanently to a non-member
of the family was an abomination and a disgrace to the
ancestors buried there, since the souls of the ancestors are
inextticably bound up with the land where they are
buried. For these and other reasons, the sale of land is
therefore unthinkable, 1%

183
184

Nwabara, N.s., op. cit., p.36

Basden, T. G. op. cit,, p. 266
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“No Joo manwould, under any circumstances, suffer the graves ofbis dead relatives
to be desecrated. Insome cases, the landws vested inthe head ofthe ﬁmily, buzin
others, itwns shared among the male adults and in time the land became extremely

Jragmented and smaller in size” %

Thus, the living, the dead and the unborn played an important role in the
system of land tenure, even in their physical absence. Concerning land
therefore, one could conclude by saying that much like material property,
land, whenever exchanged, had a high symbolic value.'* The fundamental
point at the beginning of this chapter is thus seen in the fact that
ownership of property was not simply for accumulation, but for sharing,
distribution and consumption within the community. Like in the New
Testament Acts of the Apostles, the early Christians lived co-operatively,
for those who had, shared their goods with those who had not. Property
rights existed, but these were seen as not just individual accumulation.

Kinship involved a general obligation to help and sustain one another.
The kinship system is widely extended and many distant relatives are
classed with close relatives. As the individual grows up in one of these
groups, there is no enterprise to draw one away from one’s cultural roots.
It is 2 mutual relationship because the beneficiary also keeps his/her
belongings at their disposal. This is the principle of communitarianism
which stresses the individual as “relevant” and “Existenzfahig”
(sustainable) only within the kindred. What could one do elsewhere?
What more rewarding labour is there outside? And why should one even
go outside the clan, where the soul and mind are, except to search for
novelties that would be useful for the original community? Elsewhere, one
would be alone and if injured or dying, who would provide care or
vengeance on one’s behalf? People therefore remained in the land of their
ancestors, working with them and supporting them. Western influcnce
disrupted this.

185  Liveersage, V., Land Tenure in the Colonies, Cambridge,
Cambridge University Press, 1945 p.7 and p.66. (Refer aiso
Nwabara, op. cit. p. 37)

186 Gluckman, M., op. cit,, p. 57
141




The uninvited British colonjal intrusion into the historical development
of Nigeria in the 19™ century, brought with it incalculable confusion and
damage to Igboland’s property and ownership structures.

It disrupted traditional authority over land and removed the spiritual
linkage between the land and the people in exchange for simple marerial
consideration {money). The colonial authorities imposed local chiefs and
native authorities over the people who legislated overland matters. ‘Thus
divested of their community leadership (the elders) structures, the new
ax'lth?rities introduced the idea of alienation and sale of land through
binding agreements. This practice allowed for the expropriation of
communally owned land from the natives by the British Crown. A clear
case.in point js the land containing coal in Enugu which was signed off by
imposed local chiefs at the beginning of the 20" century. This policy has
;:\?jam}ucd ever since withthe introduction of the Land Use Actof 1976 in
igeria.

Undex the circumstances, it may be necessary to study further the
Franslanzn of adaptable culrurally rooted practices which are sustainable
. % TodelR ¢fd to guarantee balance and protect the rights of people,
individuals as well as the community at large in matters of ownwership
and property.
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CHAPTER SIX

THE INDIVIDUAL AND COMMUNITY

This chaprer discusses the relationship between the individual and
community in traditional society. It throws light upon the apparendy
contradictory, yet harmonious, inter-relationship between the community
consciousness, individuatism and communitarian spirit of the Igbo.

This cosmology provides the context within which the concept of justice
makes sense. It is through this “Weltanschauung® (world view), that the
values underlying the role of the individual in community is understood;
in the context of rights and duties, and the spirit of “live and let live”
which is the foundation for justice and peace.

'THE CONCEPT: “INDIVIDUAL”

The word, “Individual”, comes from the Latin, Individaus (in + dividus,
dividere) meaning:

~ Nt divisible; of one essence or nature; not to be parted;

- Marked by a distinctness and a complexity within a unity thaz
characterises organized things, concepts, organic beings and persons;

-~ Existing as aseparare and distincrentity; being peculiar; striking or
uncommon enough in character to be easily identified or
distinguished .

187 Websters Third New International Dictionary, Vol, I, H-R; AND
C Meriam Co. (c1768), London, 1981, p. 1152
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The Individual in Western Philosophical Tradition

Greek texts make reference to the individual as a particular being or as
things to be distinguished from a class, species, or group. "The individual
stands constandy in contrast to society. As an ethical doctrine,
individualism is the principle which holds that the interests of the
individual are, or ought to be, paramount in the determination of
conduct. In such thinking, all values, rights and duties originate in
individuals while the community or social whole has no value or ethical
significance unless derived from its constituent individuals. Thus, the aim
of society is the promotion of individual welfare and the objective of moral
law is the development of individual character. As 2 political and social
philosophy, individualism stresses self-reliance, privacy and respect for
other individuals.

The ancient Greek philosophers quickly discovered thar to arrain full
maturity in human life, active participation of the individuals in the state
was needed. Greeks were conscious of the intimate connection between
ethical duties and one’s citizenship which led to the philosophy of the
state,” For Aristole, as for Plato, the subject of political philosophy
embraces the whole of human behaviour in the group. Ethics was
therefore a part of politics.'” Commenting on this in his introduction ro
Asistotle’s politics, Sinclair writes, “alongside the strong ethical bias in
polivical philoscphy. was a sense of ihe need for fixing standards

An ethical code had to be embodied in a code of law, and this code of law
in urn describes the whole framework of the social and political system
and the moral standards under which the citizens live, and for which the
Greek word was ‘politeia’, usually translated as “Conseiryrion”

188  English - Greek Dictionary, Papademetrious Alex and E
publishers, Athens, 1965, p. 246

189  Aristotle, The Politics, Book V, translated by T, A. Sinclair, ©
1962), Penguin books, 1976, Middlesex, Englang, ’
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Inevitably, therefore, young citizens had to learn these laws and only thus
could they learn to live either the life of a citizen or the. life of an
individual following accepted standards of right and wrong.™

In ancient Africa, however, such as Igboland, an intimate connection
existed between the ethical duties of the individual and one’s membership
of society. It is this conrection that we seek to examine, comparatively,
in this chapter. |

Individualism in English Society

Full-fledged individualism sesms to have emerged first in England. In the
middle of the 17* Century, Thomas Hobbes developed a radically
individualistic butauthoritarian philosophy*' (Hobbes, T., “De Corpore:
Body, Man and Citizen” (1995), Collier books, New York, 1962).

John Locke, later in the century, developed widely influential doctrines
concerning the natural rights and political equality of individuals.””
(Locke, J., Two Treatises of Government (1990), Appleton-Century-
Crofts, New Yorlk, 1959.)

Individualism advanced to new heights in England in the 19* Century,
when the rise of industrial capitalism and the new class of businessmen
popularized the ideas of Adam Smith and Jeremy Bentham and their
followers in economic, social and political theory.

Smith’s doctrine of laissez-faire (refer: “The Theoty of Moral Sentiments”,
1959, The Wealth of Nations”, 1776} was based upon a profound belief

190 Avistotle, The Ethics, translated by J. A, K, Thomson, Aller and
Unwin, ¢ 1933, Penguin Classics, 1957, Book I, chapter 3,

191 Websters Third New International Di, ti‘onary, Yol.Ii, H. - R; and
C Meriom Co. © 1768}, London, 1981, P.1152

192 Hobbes, T, “Leviathan”, (1951), The Liberal Arts Press, Inc.,
New York, 1958
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in the natural harmony of individual wills and Bentham’ isti

utilitarianism, with its basic rule of “each to count fomsaxl:gd I:J;nsg;:
more than one”(refer: Bentham, Introduction To The Principles and
Morals Of Legislation”,1989), Bentham provided the intellectual
underpmmn.g of Yicton:ian Liberalism. John Stuarc Mill also lived in
ix;%ltanf;ln c.l)uuinl;g; E;Jscalpc‘:ﬁg.n Thle e:;ay, “On Liberty”, is no doubt Mill’s
e o P g In the opening passages of the essay Mill

;F;,"::t,::; zefirng;ofrfecaﬂfcﬁw aafbmity of society over the individual? He sets
as bis pask ﬂw[k :ﬁ vmvgo!e g;:c{pk Jor determining the proper limis for
.wdaa” 2l and ¢ dction, interference “by the collective opinion o
society” in private affeirs is justified, he comtends, only by the need{}%r ‘S‘e{;{
prosection”. 1o prevent barm 20 others, In discussing “individuality” as one of the
clements of well being’, Mill suggests that an individual should be encouraged to

decide for oneself. Diversity of individual tastes e
exceptional individual who directs mankind should be encouraged, as it is the

The Individual And Community in African Thoughit

i:_ “1 mnbcwcarc; and since we are, th ]
Bl pmemmn e e ATE3 AN S , therefore ] am”, J
T TR e ——r——

'J. S. Mbiti in his book, African Religions and Philoso h inemann
1969), maintains that in Aftican Traditional Life, the ilﬁli{i&lu:; l:li)es no;
and cannot exist alone except corporately.

He owes his existence to other people, including those of past generations and bis

contemporaries. He is simply part of the whole. Th .
make, crease or produce the individual™™, e community must ng,,,ggn.

7 Mil, 1. 8, On Liverty (1854), The Liberal Ans Press, 1955, Chap. 3

Mbiti, J. 3. Aﬁvcafz Jée!igions and Philosophy, Hei
reprinsed 1977, p,34, P, Helnemann. Lond, © 1969)
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This communal spirit of the African, specifically the igbo, was aptly
described by an Igbo author thus:

“Comnunity spiritis very strong among the Igbo, Almostfrom
the first, the individual is aware ofbis dependence onbis kin,
group andcommunity. He realized the necessity of malking his
contribution to the group to which  he owes so much. He

 seldom, ifever becomes really desachedfromhe group wherever
he may live.” '

And this interdependence existing between the individual and the
society was shown by Professor Mbiti to be philosophically
embedded in the world view of the Igbo.

“Only in terms of other people does the individual become
conscious of his own being, his own duties, bis privileges and
vesponsibilities towards himself and towards other people. When
be suffers, he does not suffer alone bur with the corporate group.
When he rejoices, he rejoices not alone but with his kinsmen, his

neighbours and bis relatives whether dead or living. When he
gets marvied, he is not alone, neither does the wife belong 1o him
W clone. So abo the children belong vo the corporate body of
kinsmen even if they bear only the father’s name. Whatever
happens to the individual, the individual can only say, 1 am

becasuse we are, and since we ave, therefore { am” 1%

195 Uchendu, V. C., The Igbo of Southeast Nigeria, Holt, Rinchant
and Winston, New York, London, 1965, P.34 (p. 2)

196 Mbii, 1. S, Op. Cit, P. 108
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IGWE BU IKE: SOLIDARITY IS STRENGTH

This cc:llcctivistic spirit of the Igbo seems from the aforesaid to
contradict or negate the autonomy and individuality of the person.
There is, lizowcvcr, 2 constant interplay of both, unlike extreme
individualism found in specific western schools of thought.

(Sartre, P. J., Das Sein und das Nich ;
L : > # - Vfﬂ”c& .E .P s
Ontologie, Hambung, Rowokls Verlag, 1952, P.G96 ﬁfw vaenomenalegicher

The. individualistic theories propounded by some thinkers in
Eclauon to human nature hold that “the inseresss of the individual are
est served by allowing for maximum freedom and responsibility 1o

chooseand achieve bis objectives™ i .
thh]king because: Géyé’{,‘ ves”. Such thlnk.lng opposes communi ty

"It embodies opposition 1o tradizio ;
fies op 7, to atthority and vo all
over the individual especially when exercised g the state. C;::?eg

is only a collection of individuals 2 j ]
el mw_); ndividuals each aself-contained and, idenlly

llfén'.rg{}ally, ;hc Ig)l)ao wopld say that communalism is their way of
Pn;fe sf::e"u ike meaning “the large communiy is powerful”, or as
: 08U suggests, “the cultural pastern th emerg ;
{aakfng at the tmdft:’om! social structures of Igbo !zzd as :;1;}’: “ﬁf
institutions of family, religion and economic pursuit could be terme;

communalistic. Empbasis is laid on the svos .
individual, Yes, the individual fcreapomgsli;o; ii?::;%nng;r e

197 Brodbeck, M,, Methodologi, Viduali
» M., 4 gical Individualism: Definiti
Reduction; Philosophy of Science; Vol. 25, No, J,j{??;’.'ig)w?{l gz

198 Popper, K., The Poverty of Historicism; London, 1957

199 Hogu, E., Christianity and Ibo Culture, E. J,
; , E. J. Brill, Lei
(H(’”afld), 1974, p.22 réll, Leiden
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Our English philosophet, John Stuart Mill, no doubt the most
widely known nineteenth century British political writer and 2
prolific author of influential political eracts maintains thar,

“the individual is not accountable 1o society for his actions in so far as
these concern the interests of no person bus himself*”

He adds that: “neither one person, nor any number of persons is warranted
in saying to anavher human creature of ripe years that he shall nov do with
his life for his own benefit what ke chooses to do with it... He is the person
most interested in bis own well-being, the interestwhich any other person can

bave in it is trifling compared with that which he himself bas" "

Mill, however, concedes that as soon as any part of a person’s
conduct affects prejudicially the interests of others, society has
jurisdiction over it, and the individual may be subjected either to
social or legal punishment if society is of the opinion that one or
the other is requisite for its protection.”” Furthering his demand
for non-interference of society in the individual’s private affairs,

Mill articulates his views thus:

“but there is no room for entertaining any such question when a
person’s conduct affects the interests of no persons besides bhimself...
In all such cases there should be perfect freedom, legal and socid,

to do the action and stand the consequences” >

200 Mill, S. L., On Liberty, © 1859), Edited by V., C. Shields, The
Liberal Arts Press Co., New York, 1956; “Individualism”, Article
published in Micropaedia, Book V. See Encyclopedia Brittanica
© 1968) by Willlam Benthon London, 1982, P339

201 lbid.

202 Mill. §. J. On liberty, (18359), edited by C. V. Shields. The Liberal
Arts Press 1956, New York, p. xviii, p.91-113

203 fbid, p.92, p. xviii
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Reflecting on the above views of the relation of the individual

to society, an Igho man would ask, “how can any parrofihe

conductofa memberofsociety be a maner of indifference to the

ztber members? Is there any person whe is entirely anisolared
eing?”

And to these questions, Mill has no satisfactory reply.

IGBO COMMUNAL CONSCIOUSNESS

Membership of Igho society is not by free choice of the person
concerned. One is born into a society with a common
ancestor and 2 common religious belief, One is formed,
c‘::lucated and protected in this society according to the
“Omenala” (laws and customs). And it is within the
community of Umunna (brethren, kindred, kinsmen), that the
individual in Igbo society attains full maturity.,

No one could easily withdraw membership from this society
although, for misbehaviour and extremlt: mali;ﬂéilies an
individual could be oseracized and expelled from the clan. For
thfe Igbo, therefore, being in union with the Um.unna
(k1‘n.dred) means being personally, socially, materially and
spiritually blessed. Joys and sorrows are communally shared
and loneliness is non-existent. -

An English evangelist during the colonial era in Nigeri

in his book. “Niger Thos”, thus: e n Nigesia nowed
“Under the oldsystem, every person knewithe ‘head’ 1o whom

he or she was attached, and they realised their musal
allegiance andresponsibility. Hence, there were, in pastdays

10 homeless vagranss in lgboland, the family being respons ible

Jor the less fortunate relasives.” 2

G. T, Niger Ibos, Frank Cass, London, © 1938), 1966, p.121
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An Igbo saying which illustrates this fact dlearly is:

“Otr mhpisi aka ruta mmanuo zue ndioze”, mearing “Ifone
finger is smeared in oil, it spreads ro all other fingers.”

It is this communal sense and attitude to life which one
Nigerian Archbishop described thus: For the 1bo, as for many
Africans, to existis v live in the group, o see things with the
group, to do things with the group. Life is notan individual
venture, each one for himself” %

In summary, we use the words of Dr Nzomiwu to describe the
Igbo philosophy on the individual, thus: Man becomes who he
is only through his relationship with others. His individuality can
be understoodinand through bis socialrelations. Being ina
community s @ constirutive element of the human make-up. 205

This attitude accounts for the strong sense of subsidiarity and
solidarity, evident in traditional custom. Does this
communitarian spitit mean that the Igbo bas no sense of
individualism? Is Igbo society a totalitarian community in
which the individual is stripped of his individuality only to
become a depetsonalised cog in the ever-turning wheel of the
community? Does the notion of the individual in Igbo society
negate the concept of individualism portrayed in the carly
sections of this chapter? Answers to these questions emerge
through reflections on Igbo philosophy in African literature.

Arinze, A F., Sacrifice in Ibo Religion, Ibadan University Press,
thadan, Nigeria, 1970, p. '

Nzomiwa J, P. C., The Moral Concept of Justice Among the

Ighos: Unpublished Doctoral Thesis, Pont. Universita Laterana,
1977, P, 39
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Never To Give Up

L will never give up

the struggle for peace
to reign in our land

I don’t mind their scheming,
1 don’s mind their taunting

The pen will never cease to write

Il hit them bard
the pall bearer, the slave masters
with my innocuous verses

1 see several meissiles after my soul
but I'll keep to my goal

To re-write Africa
To re-create mankind

Il never give up
The struggle is my Life
To sing for Justice
To die for Peace

Okwudili Njelisa;

in OKIKE: African Journal of New Writing, 1999, p,
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AFRICAN LITERATURE & IGBO JURISPRUDENCE

207

Okonkwo; The Central Character In Things Fail Apart:
“Things Fall Apart” is a novel of twenty-five short chapters,

written by Dr. A.C. Achebe in which he describes the Euro-
African- cultural contact and the disintegration which
consequendy followed. The title of the book is taken from a
poem called, “The Second Coming”, by the Lrish poet W. B.
Yeats (1865 - 1939), in which he laments the passing of order
and innocence from the world and fears that the changes that
are taking place may not be for the best. In the poem, Yeats
writes:

“Things fall apars; the centre cannot hold; the blood-dimmed tide is
loosed, and everywhere, the ceremony of innocence is drowned”.

It can be seen how appropriate this title is for a novel which
describes the changes that ensue in an old and firmly
established social structure under the impact of new and
different ideas from sources external to the community.””
Okonlwo is one of the prominent citizens of Umofia and, in
a series of episodic chapters, his individuality in a
communitarian society is characterised.

Okonlwo is a man who altogether is highly respected and
regarded in his community, lived as an individual, wi[le-d what
he personally wanted even though the comml..mity might be
against it, and put into action that which be willed.

His individuality is typical in Igbo land as Dt Dunn remarks:

T. A., Notes on Things Fall Apart, Chinua Achebe, York Press,
Longman, Essex, 1981, P.13
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209

210

“amanwys esteemed for bimself bis achievements and bis value
to the community andnot for what bis father was. Theysettled
everything politically by argument and discussion...and thus weve
regarded as bighly argumentative and individualistic” 209

Okonkwo violated the rites of the Week of Peace, an annual
festival during which violent action is forbidden, by beating up
his junior wife for neglecting her duty, and although he is
fined by the priest, hisatrogance and strone will does not allow
him to sce the social aspect of his actions.2®

As an individual, he is a great contrast 1o his fazy and weak
father, Unoka, and does everything to establish his identity as
a stronger personality. When the ‘white man’ arrives in
Igboland in the latter part of the 19* century bringing 4 new
law and image of society, Okonkwo opposes this novelty and
murders a messenger sent by the ‘white man’to stop a
traditional village meeting from taking place. "When the men
arrive to arrest Okonkwo, they find he has hanged himself,
preferring the shamefil coutse of taking his own life 1o
submitting to the white man’s authority and justice, 21

Okonkwo’s personality is 2 paradigm for the typical Igho man
in traditional society who had the opportunity of self-
development within the context of the community. ‘This did
not however make him forget that what concerns the
community also concerns him, '

Ibid, p. 10

Achebe C., Things Fall Apar, Heinemann, London, 1958,
Chapter 4

Achebe, C., op. Cit, Chapter 25
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“Buropeans often imagine thar all Afvican peop
which are mf:”@r powerfil chiefi. But the Igbo, as a whole have

never organised themselves in this way. They prefer z.fbm power

Igbo Republicanism:

The Igho social structure consists of many small local
communities. Within the village itself, power is held by
various groups, and social balance is maintained by a system of
checks and balances. Igbo society was such that even though
there existed a strong community consciousness, the
individual’s rights and existence as an entity were not
neglected. Free speech, free movement and free action in Igbo
society were guaranteed, :

The individual has considerable freedom of action”,”"! a reality
summarized by an English writer thus:

“The Igbos were organisedalong democratic andrepublican
lines” 412 _ o

The Igbos themselves have a saying which eXpresses th;ll‘
mistrust of concentrated authority: “Jgbo enweghi eze, “the Igoo
‘have no King”. But they had leaders in all fields of endeavour
who wete trustworthy and accountable. A leaficr ?UO}].ICI. lose
respectability if community affairs were not his priority. The
intermingled indiyidualism and communitarian co{xsaousm
personality, ambition and openness to new ideas did not mak
the Igbo anti-community.

Carrol David, York Notes on Arrow of God (Chinua Achebe),
Longman York Press, London, 1980, P.G - 7

Dunn, T, A,, op. Cit., p.10
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213

214

T T s p————
r necessity, the hold which the co mmunity has over the

i

| rumanism, as exemplified in the Jolkiale narratives, arises

mlmiw comminnal destiny”.

'Rather, Aftican individualism allows room for collectivism and

vice-versa. Dr. T. O. Elias confirms this thus;

.“ I.Z’e individualmember of the group is, inthe finalanalysis, the
prime acton, although be is notas independent ofbis fellows as is
his opposite number in 4 non-collectiviss society” 23

Individual Rights And Duties:

From the concept of the person as a being with definite rights

and duti?s, the Igbos build their world view. -Here, the

:lloemmtfnlty :;corclljs rigi]ard adJId ;espcct for the individuals in
! ereby, the individual

to thewt:lety‘:ir 7 ;ﬂ i vidials pay homage and loya]ty.

Professor E. N. Obiechina, himself an I i
this iﬂtﬁﬂ'clationship asserts: _gbo, Cém#lenung on

mdz:w:dmi f'arfnot&eso consErictive thatthe expressionof bis
Indiidu liy is complesely frustrated; the individual cannos

€50 Wa[nm inbis outlook thathe regards bis interesss
as entirely independent ofthose of the community within
{vbm}: ba: lives. Either case would have ledto the co mplete
impoverishmentofboth. Inthe tradisionalsociety, a happy
means exisis which imparis strength andunity, Fs essential

|

|
‘-\

om the arreness o fmdmdmi fs Hny withina large, more

Elias, O. T, The Nature of African C,
- © &L Ustomg
University Press, 1956, 2™ Impression, 1962’,?:;? Manchester

Obieching, E,. N., Amos Twtuola and O
. »s 'y l_o)" ralT 3. -
African”, New Bilingual Edition, 1956, No.fgn;ag Sm Presens
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Connections To Social Justice And Igbo Legal Reasoning:

Justice is a fundamental ethical concept. In all societies, the
concept of justice underies the values and inter-human
relationships existing among the peoples of these societies.
Being a social notion, justice is so necessaty for peace among
men, thar its absence would mean disorder, and 2 pathetic
agglomeration of villains and reprobates would emerge. Justice
is based on the values of a people and for thie Igbos of Nigeria,
the relationship between the individual and the society was the
basis of all notions of social justice.

This is so, because a series of rights and duties were attached
to the individual and the socicty, where rights and duties are
the object of justice. In other words, rights and duties were
aimed at attaining the common good for all.

The Igbo philosophy eschews extreme individualism which
could harm society, and recommends individual freedom and
maturity within the society. Social justice, thus, appeals
ditectly to the semse of social responsibility and social

consciousness of citizens®'’

In its connections to social justice, evety individual aspites to
curb his personal egoism especially when it stands against the
common good. This egocentrism would then -be tempered
with a certain altruism which makes all behave in such a
manner as to ensure an equitable distribution of the resousces
of society, the establishment of social security, and a solidarity
to ensuse all members of the society feel valued and cared for.

An average European will have difficulties irying to undesstand
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this strong commuanity consciousness among the Igbo.

Iwe, 8.8. N., Christianity, culture and Colonialism in Africa,
R.S.N.C., Port Harcourt, Nigerig, P. 241
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In Europe, the idea of nationhood, of the European Union or
the United Nations represents the Western political
understanding of commonality. For the Igbo, whether at the
clan, village or family level, the community atways pointed to
a common origin of its members, either in 2n ancestor or in a
general mythology of creation, thes creating 2 feeling of
affinity, blood relationship and common sense of destiny -
geographically, socially, religiousty, and culturally.

Several authors, especially of Europcah descent, have been able
to .distinguish ' the European sense of belonging to a
community from that of the African,

Aylward Shorter, having spent the greater proportion of his life
in Africa, though himselfa European, was able to observe that:

“Having asense of community with others and being a community
with themdo not necessarily coincide, but theye is novmally amore
imense experience of community when they do.. This is because in
the corporate life of 2 concrese community there is a greater
convergence ofsharedmeaning. 726 * Ty yyp, of cormmunity life
andcobesionwhichexists among Afficans is asource ofpuzelement
Jor non-Africans and almostall Europeanscholurs o fAfrican
society note the existence of u corporare B which contrasts sharply
with the individualism of the Westerney” 217

Elias, 0. T., The Nature of African Customary Law, Manchester
University Press, 1956, 2 Impression, 1962, p.o2

Shorter A, African Culture and Christian Church - An
Introduction o Social and Pastoral Anthropoiogy, Geoffrey
Chapman 1973, P.197, .

J. A., African Culture and African Personality - What Makes an
African?, African Resources Publi, Co., Ibadan, Nigeria

Wieschoff, W. H, A., Social Significance of Names Among the Ibos

of Nigeria, (Publ. In American Anthropologist’, Number 2,
158

Names as expressions of Individual and Communal I

For the Igho, the deep significance of names is worthy of
mention, especially because names are records and Imng
personal memories of persons and events. Expressed in the
words of anthropologists:

“There is more innames, more joy, sorvow, pathos and passion, more
tragedy andmore comedy, more humanity and inhumanity t.l:cza s
possible for some civilized people to realise "2 A person’s name inlgbo
tradition bas a peculiar and existential meaning.  21° '

Community is sirength;
Wisdom lies in the communiy;

There is nothing as good as the
Population might is good. y
Strength comes fromsupporters
and well wishers bebind;:

Col43, 1941, p.212 - 213,
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I Name ' Meaning

Eji‘ Nkemdirim Let what is mine be keff to me

\

d Nkemakonam May thatwhich belongs to me by
| right not be lacking or missing:
Onyeachonam Let no one offend me or trouble
nic. il
¥ Maduabuchi No one is another’s God
I Chinwughi otu Destiny or fate is not the same forl

all. Bach person has bis own
| Chinagorom God is my solicitor

M Ekecontosi Do not speak evil against others

H Odinkemere What cvil or offince have I

|
‘.

i committed? J‘
Hl Crvurim If it were me! ‘\'
| Nebechi Look wpon God for your own ”
1t I e, H

Do not envy others who are

W Ome mgbe ofi One who acts and helps when hel
bas the means and is in thell
position

Mbkemfuluewelum What Ises or obtain by right If

) tuke

i1 Achom - Nkem lamlooking for myown (one who
strives to be selfsupporting and|||
! indspendemt) proTITS i
IF Ogqunedu Uprightriess andjusice has led me

i through bife's dungers

1 Chukrongehpelum Godwitl be my judge and advocate

W Netidiamaka Patierice is the best |
L :ﬁ_@
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Individual Righss and Duties in Proverbs and Wisc Sayings:

1

Ntee-konye diri ya! May each one’s duts be accorded i

| Onye iro m divimamdiri! Let nty enemy live, and m::y;I I
:-... oo . .. . :-I
| Y2 bara onye baraonye! Léteach and everyone progress i
A ' wealth ' i
Onye anwuna ma ibe ya efulal ' Co-existence - may nio one die, anffll
_ ' may no other get lost I
Ogburs onye n-onye gaala! ~ Hewho kills znother muust alse dilf
Ml Ome njo na njo zukwaral May the just man be rewarded
I ' with good;: n
Orme njo na njo zukwnara! May the evil-doer be punished
with evil, ok B
Egbe bere ugo bere! Letthe kite peych, and let the eagld
perch as well.

Nkesiibeya ebela ke Rt ya! Ifanyone refuses the other the rig

.

“Forﬁe_lgbo, as for many Afvicans, to existis w live inihe group; |
to see things with the group. Life is notan individsialventure
where each one cares only for himself. =

}220 Eze&nya, N. S. A Handbook of Igbo Christian Names, Port
Harcourt, Nigeria 1967,
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Onc of the most famous writers and novelists of black Aftica,
Dr. Chinua Achebe™, wrote four main novels™ which
present the life and history of the Igbo people of Southern

- Nigeria. These novels describe characters and events before,

during and after the British colonized the area. He portrays
how the cultural clash arising from the encounter with the

Igbo and European tore apart the customs, values and

traditions of the people. The same happened all actoss the
Afvican continent with the colonial incussion.

His first novel, “Things Fall Apart”, vividly recreates the
traditional way of life of the Igho just before the artival of the
British at the end of the nineteenth cenaury. Itis a dassic work
full of historical, philosophical and biographical data. We have
chosen this piece of literature as a source to present some
aspects of alternative dispute resolution, and the Igbo sense of
justice in four key areas:

- legal justice

- social, distributive and community justice
- retributive justice

- personal justice

Isichie, E., op. Cit., p. 25

David Carrol, Notes on Arrow of Gog Chinua Acheb
Longman York Press, London, 1980, p{? inua Achebe,
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ODUKWE AND UZOWULU: A CASE OF LEGAL
JUSTICE

In the social life of man in organised society, certain standards
of action are required from the members of society to make

the society stable and progressive. This standard of behaviour

enables one to find out whether one’s conduct is mozal or not,
but it does not oblige one to make one’s conduct moral.

“This is then the problemoflaw, Jorlawis the name given v
that which imposes an obligation’.

St. Thomas Aquinas gave the classic definition of law as

“as ordinance of reasonfor the common §oo‘t£ promulgared by
hin who bas the care of the community’,

gal justice i i justice, which oBligcs-thc’
Legal justice is a special type of justice, ¥
lezr?:ilatllrc and those with legislative powets to ensure justice

" and the attainment of the common good in society through

the enactment of laws which are fair and honest, just and
morally possible to observe.

i il as the
ustice is the foundation of law and order, as we
‘jlustiﬁcation of laws. In Igbo land, legal justice existed althougl;
it remained largely undocumented. There was na.l
promulgation in the name of positive law, except 25 cali]t’:“
and customary tradition which the people call “Omenala”.

” i ttled in
It was with this “Omenala” that a marriage case Was 5¢
Umuofia between the familics of Odulowve and Uzowulu as

portrayed in “Things Fall Apart”.
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A MARITAL DISPUTE & SETTLEMENT BY CONSENSUS

The case was berween a woman called Mgabafo and her husband,
Uzowulu. Due to frequent family quarrels and fighting which had
almost lasted for nine years, the brothers of the woman took their
sister away from her husband until he promised them that he
would not beat her again. Uzowulu, on the other hand,
demanded his wife back or a refund of the bride price which he
paid for her.

JUSTICEIN SEARCH OF HARMONY & CONSENSUS

The case, presented by Uzowulu was laid before the highest
tribunal in the land, made up of the “Bgwugwu’, a masked
figure who represents or impersonates a spirit in Igbo rituals.
The masked dancers representing the ancestral spirits of each
of the nine villages formed the highest Court of Appeal in the
land. Using magical as well aslegal authority, they lent force to
their judgement, which is intended to purposely promote
reconciliation between dispuring parties. Those present notice
that one of the Egwugwu is Okonkwo, but while he is masked

he is not his original self but a living dead’ (the ancestors of
the clan). '

In the accepted legal procedure of the land, the defendant’s
presentation was also acknowledged by the chiefjudge before
all the “Egwugwu” retired into seclusion to consider the case,
Here, in the underworld where they retired, it was presumed
by the people that they had gone to consult with the spirit
world which is the highest and last judge in existence. The
supremacy and justness of their verdicts was supposed to be
justand impartial. After their deliberation, the nine Egwugwu
reappeared to give their judgement which was final and the
parties concerned had o abide by it. '
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W20 my in-laws andsaidto them, “ You bave taken backyoursister.

Complainant:
Uzowulu, the complainant paid respect to the legal :fnd
spiritual authority (Egwugwu) considering the case and said:

“that womans tanding there is my wife, Mg bafo. I mrrigd.ber
swith my money andmy yams. 1do norowe my in-laws any thing.
Lowe themno yams andno cocoyams. One morning three of them
came to my house, bearme up and tou kmy wife and my children
away. Thave waitedinvainformy wife vo return. Atlasrlwent

Ididnotsend heraway. Youyourselves tookber. The Zawofdie
clan is thatyou should return ber bride price”. Burmy wife’s
brothers said they have nothing 1o tellme. So Thave brought the
matter 1o the fathers of the clan. My case is finished. Isalute you’.

After presenting his case, Uzowulu’s complaint  was
acknowledged by the presiding judiciary and Odukwe, the
brother of his wife, acting as the defendant, was called-upon to
present his defence.

s ————
—

Defendant: . ’
Without mincing words, Odukwe admited that' Uzow.ulu §
story was true in all dimensions. But he added quite typically
in the manner of speech in Umuofia:

“My in-law Uzownlu is a beast. My sister lived with /n’mﬁ::mne
years. During those years no single day passed in whe sky mdyfrut
his beating the woman. We have tried to settle their quan:e[s”m
without number and on each occasion Uzewnln was guilty”,
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H?'hcn, Odulewe applied one of those tactical measures one uses I

to win a case by quoting the law of the land thus:

“The law of Umuofia is thar if @ woman runs away from ber
husband her bride price is returned. But in this case s/f{ f;z away
to save her life... If Uzownly should recover from bis madness and,
come in the proper way to beg bis wife to return she will do s0”
but on the understanding that he will never beat her again.

“"W"e have heard both sides of the case™, said the eldest
Egivugwu”. “Our dusy is not to blame this man or to

| praise that, bus ro sertle the dispute’. He then addvessed

| Uzown?iz the complainant: Go to your in-laws with a ol
of wine and beg your wife o return 10 you, It is not

|} éravery when a man fights a woman.” then be turned I
to
. tbi defendant, Odukwe, and delivered his jua’gemm’r;}m:
I  “Fyour in-law brings wine to you, le¢ your sister go
' with him”.

I this incident, a case of legal justice in pre-literare Tobo
society has been presented. It is under dispute whetier
unwritten law can be considered as law in the sense of modern
legal positivismi. Whatever position one takes, the reason for
the law and the role of the law in society seems to be the main
element and in short the dominating facror, namely,

" ensure she reign of justice, of rights and of order bosh ;
the public and private sectors of social Bf” s
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Thejudgement of consensus and harmony isan indication that
traditional society had sustainable means of managing marters
pettaining to civil offences, criminal cases and issues of
morality in the private and public spheres. Of primary
importance was harmony, communal peace, and the resolution
of disputes on a win-win basis. )

OKONKWO AND NWAKIBIE: A CASE OF SOCIAL,
DISTRIBUTIVE AND COMMUNITY JUSTICE

In the novel, “Things Fall Apart”, Okonwko, the lead
character, inherited nothing from his father, Unoka. The
whole community considered his father a failure and in order
not to be regarded as a failure himself, Okonkwo engaged in
hard wotk and had gone to one of the wealthiest farmers in
Umuofia to plead for some seed yams to plant.*”

“There was a wealshy manin Qkonkuwe’s village who had three
huge barns, nine wives and thirty children.... Tewas for this man
that Okonkws worked to earn his first seed yams.” ™

It was to this man that Okonlkwo appealed for four hundred
yam seedlings with which to begin his first plandng. Nwakibie
had eold him, “Jpleases me to see ayoung man like you these days
when owuryouth have gone so soft. Many young men have come 1o me
t0 askfor yams but!have refised because Fenew they wouldjustdump
them in the earth and leave themto be choked by weeds. WhenIsay no
to them they thinkthatlam bard hearted, Butitis notso.. 1 shall
give youtwice four hundredyams. Go aheadandprepare your farn.”

“Things Fall Apart” (1938); “No Longer &t Ease” (1960);
“Arrow of God” (1964) and “A Man of the People” (1960)

Achebe, c., Things Fall Apart, Heinemann, London, reprint 1981,
p.13
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This is a description showing how dién'ibutive, COMMUNity
and social justice prevailed - “Each for the other.” Okonkwo
was not a blood relation of Nwakibie. They were only

clansmen,

Because of the existing type of social justice in Umuofia which
recognized the principle of interdependence o the idea that

“eacl memberandeachsector shouldcontribuse its oum quona for
the attainmentofthe commongood, ituns possible forone to go
to another and appeal and receive aid ~ ?,

This principle also created opportunity in the Igbo society for
industrious persons to be supported and non-industrious ones
to be challenged and criticized as lazy fellows.

Social and distributive justice recognized the principle
regarding “#he socialpurpose o fall marerialgoods” prochimed by
philosophers as already entrenched in modern international
constitutions and declarations of new nation states, |

A Vatican statement proclaims that:

“God intended the earsh and all thatitconains forthe use of
allmenandpeoples, so createdgoods shouldflow pfairly to all,
regulated by jus vice and accompanied by charity, Allother
rights whatsoever,  including those of propersy and free
commerce are o be subordinated 1o this principle. ”

This brings us to the prevalent notions concernin g distributive
justice and community sense of justice. Unnecessary or selfish
accumulation of wealth is not typical in Igholand, Wealthy
people share their wealth with theit society. One who was rich

did not share his wealth with others was disregarded and not

accorded due respect by the community.

168

Okonkwo had made a request for four hundred seed yams
only. But Nwakibie had granted him instead eight hundred
seed yams. This is because Nwakibie knew of the distributive
justice system in Igboland. This is why he had considered it
normal that Okonkwo should come to him for seed yams.
After all, he was rich but his wealth did not simply mean
accumulation bur also the re-distribution of that wealth. In
this spirit, Nwakibie offered Okonkwo eight hundred seed
yams,

He knew the young man was capable of cultivating a farm for
such an amount of seed yams. In other cases, he had denied or
refused others the same privilege without violating the
principle of distributive justice: -

“Many young neen have come to me to askforyams butlhave
refused because I knew they would just dump them in the
earih and leave them to be choked by weeds”.

Distributive justice as a branch of social justice requires all
those in positions of authority to dispense and distribute with
fair mindedness and a sense of proportion the distributable
resources and burdens of the society in a ‘manner
commensurate with the dignity, merits and rank of the
members of the society.

Distributive justice “does norargue fromihe findamentaland
essential equality of allmen”. Thisitaccepts slready. But s «
nenegalitarian butproportionate justice”, it takes due account
of the inequalities among men. To treat the unequal equally
would be a clear violation of distributive justice which already
allows for differences among men and deals with them justly
from the perspective of their merits and abilities.

The distributive or community sense of justice was
summarised by an Igbo author thus:
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“No selfishoumership was allowed, An individual musthe ready
w letother members of the commmunity share inandbenefitfrom
his riches. He musrbe willing to lendto the poor members of the
community... Itis for this reasonshat they feel bound to share

thatpropersy with those inneed. This is the basic Igbo astitude to -

property as portrayed by Achebe in “ Things Fall Apart”, (cf Tue,
N.S8.8.; Christiansty, Culture and Colonialismin Afyica; Pors
Harcourt; p. 239) :

OKONWKO AND IKEMEFUNA: A CASE OF
RETRIBUTIVE JUSTICE |

A woman from the wtibe of Umuofia in Igboland was
murdered for no reason by people from the neighbouring
village of Mbano. The woman who was the wife of Ogbuefi
Udo had gone to Mbano market to transact some business and

was murdered in cold blood. On account of this, a general

meeting of all the men of the tribe was summoned during

which one of their most powerful orators, Ogbuefi Ezudo,
addressed them on the incident:

““Thosesons of wildanimals’, saidhe ‘have daredto murder 4
daughterof Umuofia’. The crowd, nowfill of angerand thirsifor
Justice, had tp deliberate on the bestmeans 1o realise Justice. Atthe
end of their deliberations, ‘an ultimatum was immediately
dispatched o Mbano asking them o choose besweenunroroffer
a young man and a virgin as compensation’ ”,

Okonkwo was delegated by his townsmen to carry across this
message to Mbano. ‘Achebe records that Okonlewo “remurned
Jrom bis mission two days laser withayoung ladoffifieenand s
young virgin” . The lad’s name was Tkemefuna.

In the execution of rewributive justice, the young vii‘gin

(probably the _daughter of one of the accomplices in the
murder) was given to Ogbuefi Ezeudo as compensation for his
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murdered wife, while the young boy, lkemefuna was murdered
on the community’s wish by a group of men including
Okonkwo after three years sojourn in the land. The boy
himself had done nothing evil. A severe and dreadful incident
of retributive justice, this case demonstrates circumstances
wherein the innocent might die for the sake of maintaining
peace and harmony for the larger community. This story
intimates that the Igbo could go to any length and dare every
consequence, including war, to establish justice, if aggressed.

Igbo retributive justice can be likened to the Hebraic law of:
“eye for eye and tooth for tooth”  (Lex Talionis) .

Blood is very sacred in Igbo land, especially innocent blood, so
that anyone who kills another person was himself killed or an
equivalent alternative sacrificed. This is also evident in the
Igbo proverb quoted eatlier in this worl:

“Ogburnonye n’onye ga aln” meaningthat “be who kills another
will himself be killed >,

This case of retributive justice, in Igbo cuiture, portrays the
community as synonymous with the individual. Thus, if
anything happened to any member of the clan, it ha.pp(?ll'ﬁd to
all members of the clan. To distinguish between the individual
and the society was therefore almost impossible. One w?uld bc
surprised to read Jeremy Bentham entrenching these views in
another context that zpplies here:

“ifone member of he commmnity suffered, thenitwas a reduction
of the happiness shared by the  entire society”.

In the address of Ogbuefi Ezeugo to the assembled Umuofia

community, the titled man told them that “those sons of wild
animals”, pointing in the direction of Mbano, had killed a

171




daughter of Umuofia. He did noe say that Mz, X or Yor Z had
committed the act. And the injustice was not done to the
woman who was killed alone or to her hushand, Ogbuefi Udo,
but to the entire clan of Umuofia, Consequently, all able-
bodied men of Umuofia were called upon to prepare for war
against Mbano if their demand for retribution Was not met
urgently,

Also important-in this context is the fact that the people carry
out this type of justice in the name of Ala, the deity or as a
command of their oracle, which abhorred injustice and the
spill of innocent blood. Achebe commenting on this,
mentonsthat: “infairness of Umnofia itshouldbe reeo rdedthat
senever wentto war unless its case was clear and jus t and was
accepted as such by the oracle (vhe oracle of the hills and caves)”,

OKONKWO AND OSUGO: A CASE OF FORMAL
USTICE “Treat Equals :

The Greek philosopher, Aristotle, elucidated the idea of justice

by maintaining the principle that “/i 4 persons be treated alike”,
Such a principle suggests that trye justice regards all a5 equal
since they belong to the human family gifted with rationality.
All members of a community were tegarded as equal, and not
simply because of their wealth, race, rank or achievement, This
is the arca where the material element (changeable forms) of
justice, and not just the formal element (constant forms), is
considered.

In the novel, “Things Fall Apart”, the main character,
Okonlkwo, was depicted as bold and adventurous. He had risen

from poverty to the highest ranks in the society through hard
work. His father, Unoka “was lazy, never saved any money,

unable 1o feed his wife andehildren, a greatdebroruho led only
Playing bis flute and merry making”.

172

ese bad qualities of Unoka were not cherished in Igbola.nd
Znhd Okonlgvo’s entire life was controlled by his fear of bcfng
labelled a failure. As a consequence he was hatsh to his family,
arrogant, cared littde about other’s feelings and rcga:dcd any
softness as weakness. It is in the above light that he-mo%ated the
justice demanded by his culture in regarding the equality of all.

“Only a weekage, a man bad contradicted him at a kindred
meeting which they held w discuss the next ances tral ﬁmst.
Withoutlooking atthe man Olkonkwo bzzds_azd, shis meeting 15
formen”  The manwho bad contradicted him hadno sitles. %?t
was why he had called him a woman. Okonkwo knewhowro kill

a man’s spirit”.

Theincident which follows portrays how Okonkwo, the proud
man and skillful wrestler in his area was disciplined and forc.cd
to apologize (the only incident where he accepted to apolog!ze
in the whole book) and shows how the Igbo esteem equality
and regard for the other. Surely, Okonkwo could nm
compared in status to Osugo. Whereas Okonkwo had
wives and many children (a symbol of wc-alth), Osng. Evas 2
very poor man without titles and with no signi C:I.lb'l:
achievements, Nonetheless he had the ﬁmdame{ml right to 1
respected and treated as equal to others. In the village assembly
of the Igbo:

“every man has a right to speak, the people applanding

popular proposals and shouting dowr{ unpeopularenes...
Decisions hadto be unanimovs... The village assembly 04s
considered the Igbo man’s birthright, the guarantee of bis
rights and shield against oppression”.

e . . by
Okonkwo neglected this principle and .ms:ﬂucf‘! Osug?’

rcg:rding him as feminine, calling him a “woman’, 2
compliment not acceptable to men in traditional society.
Okonkwo was trying to tell Osugo that as a poor man, he
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should keep quiet and not challenge a celcbrated and titled

man of the dan when he speaks. The reaction of the entire
kindred was unfavourable.

Thcr-c was unanimous condemnation of Okonkwo’s disregard
for his fellow countryman. The meeting stopped and the case

h_ac! to be settled. The oldest man present warned him sternly,
saying;

“Those whose paim kernels were cracked for them by a
benevolent spirit should not forget 1o be humble”

The arrogant Okonlowo had to apologise to Osugo before the

entirc kindred for his unjust words and attitude towards a
clansman.

This particular incident portrays how the personal worth of the
imi.ividual is regarded in Igbo land and how the people take
seriously the formal element contained in the notion of justice:
“wreat equals equally”.

Mote generally, as porirayed in the four cases presented above,

the formal sense of justice tends to remain the same (like

persons be treated alike); while the material element in justice

j}%ﬁd’ in tandem with the fact that cultures and values often
.
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CHAPTER EIGHT

CONSENSUS BUILDING, VILLAGE AFFAIRS AND
SOCIAL LIFE.

Indigenous Aftican societies have been classified as operating
mainly two broad political governmental patterns, following
the work of authority on Africa by Meyer-Fortes and Evans E.
Pritchard”” The first group consists of those societies
organised under a strong administrative machinery with
judicial institutions, Largely in the majority in ancient Africa,
these societies axe culturally heterogencous and consist of units
bound together by common interests and loyalty to a political
supetior, who might have a council of advisers.

Among these societies are the vast empires and fallen kingdoms
of Ghana, Songhai, Mali and Walata, the Kingdom of Congo,
the Zulu Empire and those of Kanem and Bornu in today’s
Nigeria, and the Kingdoms of Oyo and Benin. Further
examples  include the Jukun State, the kingdom if
Monomotapa in Central Africa which still exists tot his day’?,
the Buganda kingdom in Eastern Africa and the Bunyoro,
Bemba, Ngwato, Bayankole and Kede Empires. Foreign
influence, especially from Europe in latter times subdued these
nations finally, and the central authority fell to the colonial
governments of France, Britain, Germany, Belgium, Spain and
Portugal in the 19 and 20 century.

225  Fortes, M., and E. E Pritchard, African Political System, London,

Oxford University Press, 1940. p. 5ff

226 Elias, T.0s., The Nature of African Customary Iaw, Manchester

University Press, 1956, p.9, p.12
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The second type of political pattern of govermance in
traditional African society refers to those without any
centralized authority and lacking they concentration of
political power in the hands of 2 small elite, be it political,
military, religious or judicial. These societics were not
controlled by direct decrees from any central structure; except
in instances were these were voted to represent them. And
even then, the authority so constituted was controlled by the
people and served primarily as a figurehead. Examples of such
kingless societies ate the Igbo of Nigeria, the Tallensi of
Northern Ghana, the Nuer and the Logoli, who share
common peculiarities of ethnic homogeneity, so that
government as something being ‘externally there’ was absent.

Of course, there was some political and social arrangement

~which gave the vatious heads of families, elders of the clan,
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priests and medicine men among others, some special say in
the affairs of the society. As T.O.S Elias has said:

“the mainstep inithe divection of anorganisedindicial sys tem lay
inthe recognitionof certninelders as traditionally qualified and
entitled to pariicipate in the adjudicarion of disputes, such

recognition being based on their seniority (gerontacracy) as
members of the social ynit.” ¥

Inn these societies or tribes, of which the Igbos are a prominent
example, the lineage system plays an important role for it
regulates the relations between territorial segments (local
communities) based on lineage ties and linked to one another
by overlapping kinship and ritual ties. A father, his children
and grandchildren often formed the village or clan; and the
area was occupied by an enlarged blood refationship.

Fortes, M., The Dynamics of Clanship Among the Tallens,
London. Oxford University Press for the International African
Institute (1945}
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In some cases, legends and myths bound them together
through an original ancestor, or great warrior held to be the
founder of the clan. _

With the imposition of foreign rule by Europe at the dawn of
the Twenticth century, a method of indirect rule was mposqd
on the colonized people, warrant chiefs’ appointed and native
authorities commissioned. The political blunder caused by
this colonial imposition has been sufficiently refesred to™,
since authority was conferred on persons who had not the
slightest shadow of a right to such prerogatives and were ‘never
do wells’ (efdefie ) in traditional society.

Political Institutions in Igholand

In the political structure of traditional Igbo society, the clan is
the highest organ to which everybody belongs. A clan
comprised many villages, and the villages in turn were made up
of sections or wards (ogbe) where the various families lived.
The political set-up subsists in the order: clans - villages -

wards - families - individuals. The idea of town or city is

modern in Igbo political strucrure.

Much has beer written by African Historians and British Colonial
Authors and Anthropologists about the system of indirect rule
imposed by the British colonial government on Igholand as against
the system practised in Northern Nigeria where a ready-made
peolitical system was willing to work together with the British for the
purposesof easy adminisiration, Re. Omoniyi Adewove, The Judicial
System on Southern Nigeria 1854 -?7})'

Dependency), Longman, London, 1972; Meek, C.K, law and
Authority in a Nigerian Tribe, Frank Cass, London, 1937, Oxford
University Press,
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The clan is not very im i
far \ portant for the people on the village
Evel. It’s nc‘eessny.becamc emphasized when the Igbos fm:fd
(Ne‘msc:lves in an inter-clan simation in a foreign country
* ;g:il;). a(i')dthe;:m:ese, the village was the seat of all political
decisio -making in internal affairs, while the clan represented
p tfopn for inter-tribal or inter clan relations. The Igbos
have no king (Igbo enwe Eze). °

Generally in Igbo land, two types of traditional vi

. ? al N
g;vc::[mcnt existed: the Council of Elders (Ndichie) dli?)gw:
Thm gerontocracy, and the Village Assembly (Obodo).
u:jl% ;JIC isolated cases (in Onitsha and Oguta) where a
qualitied type of monarchy existed, due to the large influence

on the western axis of Igbo | !
the Edo and Bini kingdﬁn: and through the encounter with

[-'Icre, the ti.tic of Obi assumed by the ‘ruler’ conferred th

_?gl.n: on an individual to be regarded as *Pirst among l.lalsﬂE

tﬁ:rzﬁs e}l:;,ll:;i {-Ja;::lﬂ Tll{e ‘fi)t‘)i’ St;fi] is regarded as sacr:c(il, and
itlehc y lived in ri i

the title did not confer absolute autho:tjvl.u]si;zcxn:siljﬁsnetzleilesbsé

taken only in conjunction with the ded mc'J d

representatives of other groups in the area. These dzlclzisiz::rllis

could be chall : .
O enged and this could bring about deposition of

Isiche, E, op.cit, p. 23 (Ref. Also Jo
4 ’E . urnal -
Number X, 1910~ 1911, p. 130), C.X Motk soune gl icat-Sociep,

was ds that in 1861, i

reported that the power of the Kin o n 1861, it
o oy § ¢ of Onitsha

people being “very independent and lawless. In *( w“-’a.; ﬂ,;‘:ﬂ, :f:e

in A Nigerian Tribe, Oxford University Press, 1937, p. 13 )
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The Council of Elders (Ndichie)
'This council is the predominant political structure among the
Igbo. The elders include the heads of the various families in

the villages who hold the symbol of authority ‘op° *,

representing the collective will of their people in truth, justice
and faith. The elder advanced in years, is supposed to possess
wisdom and experience, having spent long ycars on earth and
cxisting on the brink of joining the ancestors. He is expected
to behave with integrity and to command respect.

On this council rests the onus of organizarion, jurisdiciion and
plarining in tribal society. The elder, might at the same time
be, the lineage head, who governed his family and spoke on
their behalfin public. Thiselder controlled recalcitrants, issued
warnings, punished incorrigible members and had therefore to
be objective and impartial in family quarrels. The staff of
authority and justice, the ‘Ofo,” which he holds demands this.

One could therefore say that the Council was neither
autocratic not totalitarian, as such a disposition would merit it
enough resistance from the community who might challenge
infringement in some areas of their personal freedom.

The Council of Elders met privately in their various homes.
General meetings at the village level was an exceptional
occurtence, held only when it was necessaty to take common
action against an external enemy; offer community sacrifices to
the supetnarural in order to rid the village of some disaster,
pest ot abomination; or setile internal disputes of land,
martiage; or generally handle affairs which could threaten the

peace of the commUnity.

230  Iralso symbolisedthe sanction of the dead ancestorsand is inherited

and preserved by the head of each farmily
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In the community, one had the ri
i ity, one e right to free speech or
$sagreediss_?cent on issues raised, but once a decision wis taken,
€ o identhad to fn?thdraw his private opinion, and not only
conform to the decision, but also allow his entite family and

kin to do likewise. Decisi
- On
‘majority basis, s were often taken on a broad

The Council send emissaries or del i
to neighbouring villages to settle nffattf:stgrmcgﬁlvz;rg?:iﬂs o
opinion when the situation called for it. An elder can notagz
g{itlhdrawn from the council, except through death, iliness or
¢ commits a hcin-ou.s crime which merits the w;ath of the
commlgmty. The}'e 1s no vote on whether an ¢lder should be
a member ?f the village council or not, since his status, age and
membership of a family automatically qualify him, e

The Villge Aenshy o o

' age Assembly is a meeting of adults i i

ylll:hgc. _Pubhc meetings are held in the market pll;oed(lgﬁil)m;i

'l]I"lh zs village square (i), or at the village shrine (Thu A.;li)
¢ Assembly is not the same as “Parliament’ of ‘Senate’ ln

modern parlance, yet enjoyed )
modern sense of thi wmi yed democratic procedure in the

Basden stated in his observations th
 state * s that the “Igbos are highi;
;einublt:n a;zf! de{nacmzzc, "' and Onwubiko maintains <gi,ik?e'
“&e}r go Z; storians and social anthropologists, that: ’
go0s liave interse love for personal freedsm and ar:r .

resenmfer‘stﬁramcmﬁ}: governmentover them, ds a re?u; ”:b:g
prefer lm:ng. insmafl village republics where cyery o+, o
regarded as important as sverpone elie i the w’l&gﬁ’ 0“’”"”{3;“

Basden, G. T, op, Cip.,

Onwudike, K. B, C,, A Histo '
X , (., 1y of West Africa, Bo
gresent day, Mocfem experience in the cenm:}i shgfviziifgo ;
id a very hard time over the Igbos, and so these came in tf‘:ﬂ?e
- Il
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Each mature adult has an inafienable right of speech at the
Assembly, since consensus was necessary to effectively carry out
the community decisions peacefully. In some instances,
women did not participate in the Assembly meetings with
men, but tather held independent “women-only” assemblics to
address specific arcas of concern. Cases also existed where all
adults, regardless of gender, gathered at the assembly to
deliberate on issues affecting the entire well-being of che

village.

Role of Women

Inpre-coloniallybo society, womenuere po werfil andexercised
their influence in different families, through the Umn Ada
(danghters forum). They also influenced theirsons or busbands
t0 think in a particular way andvote accordingly on relevant
issues. They therefore participated, both directly andindirectly
in decision-making. Besides, women had their own special
ymeetings in which men were not allowed to participate.

Matters concerning domestic affiirs, marketaffairs, imiernal
order andsanitationwere discussed””® The womens’ clubs in
Igho society were not o be ignored or saken lightly.

The Village Assembly met when the town-crier {announcer)
sammons them. The town-crier himself gets the mandate to
summon the village from either the Council or from the oldest
man in the village. Sometimes, a group of people or an age-
grade can call 2 meeting, Extra-ordinary events were called to
address serions events, such as impending war, threats, pacural

calamities, or abominations.

bad books

233 Basden, G. T.., op. Cit., p.209 ff (Ref., also chapter on role of

women}
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Within the community, the murder of a fellow villager
necessicated an immediate “ad-hoc’ meeting. Decision-making
was democratic, for the majority catried the vote, but had to

convince the minority in private, or in public by consensus-
building,

At the Village Assembly, custom and tradirion, ritual and
gli;glon, war and social or legal sanctions are deliberated upon
agreements occur, fights ensue and order i :
restoref! through the imposition of levies on oﬂ’end?ngc;:ri?i?
Pcoplf: s natural talents qualified them to play certain roles il‘;
the Village Assembly. For instance, an orator would be asked
to open up discussions on an issue, whilse a wrestler, warrior
dlplOl:!‘l‘a.t or man of wisdom could be delegated, dcpc’ndin on’
prevailing circumstances, to represent the village cxtcrna]%r :

The basic spirit behind the Assembl
‘ y and the Council i

:}?:tmlc that t:llc Odmenall:; (customs and tradition) is ol:rs.erl\::;:l(f
1at law anc order is kept; that the villagers adh ,
wishes of the ancestors and village deities (ﬁa, Ani;rznti ththa:
gcncral‘ harmon,y is preserved within the commuuit)’r. In this
zsray, a ‘stateless society enjoyed the benefits of law and order.
a result, uniformity of culture existed jn spite of

unavoidable differences, and a dynamic, ad
society was passed on to postcrg’t;. o ctpableandvaluable

3 CONSENSUS BUILDING
Jio{mmi d:f:}fom and public decision were diseussed within the context
Omenala’ and tf:fe demands of the situation. The people make Iz 4
- ;\,;fnm“j? :’:mccjfy ar}d :md themselpes 2o iy, They akso dt’cta: o
eriés for Greaches of the law and ger
carry out ::ér: demnands of the law on qﬁi?dimggzﬁ':%%mdﬁ .
?&y essential r.a!“ in deliberations towards a consensus ar meeti P“?:ff
mdufa'e e wirh titles or wealth, mmen of honour and wisd, e Tt
ajﬂ{y and great warriors. General consensus prevasl amdo? mﬂ sk
privarely approached by their colleagues to change thei m'm: ;mz’ ‘“‘ o
general opinion in the spirit of communitarigy barmony, Join e
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IGBO SOCIAL LIFESTYLE:

With the family as the smallest unit in the Igbo village, the
people developed a system wherein they lived in groups
comprising extended families of varying sizes. The extended
family is made up of a man and his wife or wives, their
children and close relations such as uncles, nieces, aunts,
cousins and other relations.

Such a group of close relations constitutes the kindred. The
kindred (Umunna) may live in a compound or in adjoining
compotinds separated by walls, and they are all united through

' the descent of 2 common ancestor, They could form a local

group {Ogbe) and become the subdivision of a village.

“The yypical lgbo village group usually thoughofin elfas a lineage,
and commonly suppores this witha genealogical charver which
traces its originto 4 single male ancestor whose s on founded the
componentvillages and whose grandsons founded is village sections
or kindred. The segmentary lineage systemofthe Igbos is so fluid
that analysis is sometimes very difficuls” 24

Their social selationship is expressed indigenously by the
extension of attitudes and names appropriate to the basic
‘extended family’ unit and beyond, to other wider groups of
people. “There is a sense of identity and common inseresss a5
‘Thus, the two kinship terms Umunne’{children of a mother),
and ‘Umunna’{children of a common father} meet with the
needs of a whole lineage system. The reformed terms are used
by telations in 2 wide context, and in a patriarchal system like

234 Basden, G. T.., op. Cip., p. 209 ff (Ref., also chapter on rote of

women)
Traditional, social and Political Structures of East Central Sate,

Government Publishers, Enugn, No. WT 89/373/200.p.

235 Green, M. M. op. cit., p.15
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Igbo society, ‘Um!mne’ is understood as being part of 2 wider
and more embsacing Umunna’, Inheritance in Igboland, has
been adequately addressed in an earlier chapter. Property is

inherited patrilineally in many” villages. Bur there are

exceptions, such as Ohafia, where matrilineal succession

prevails.

Life in an Igbo village is unsophisticared and simple. In his
narratives, Olaudah Equiano, born around 1745, himself an
Igbo and ex-slave writes in his memoirs written later in
England that: Tgbo land wus o society which lacked extremes of
wealthandpoverty. We bave all habitugted Iabour from our wariest

Years. Everyone consributes something to the conmonstock andas we
are unacquzinted with idlenes, we have no beggars”. 26

Rxghts exist to land, air, water and to erecr dwelling”™ 1In
traditional society, there was no overpopulation, and death or
other natural phenomena controlled the people’s growin

population. There was thus no fear of scarcity of land for thg
people. In times of scarcity, migration ook place and new
Iand:s were acquired. In cases of famine, dried up streams, or
pestilence and other natural catastrophes, the people fell b:{ck

upon the communal principle of self;
wpon the comn needy? ple of self-help, and communal

Acts of communal responsibility were looked

of greatness, and those who came to the aid ofl:E:I;:esd;;rT;ile{
o&efl held to be great men and women in history, Thcy
feceived honorable burials and were indluded in the list of the

eat ancestors i i
Erccdy, cestors invoked during prayers 10 take care of the

236 Olaudah Eguiano, The Interestin .
4 ano, g narrative of the I
Equiano - abridged and edited by Paul Edwar{d.s-, I‘:ﬁgﬂaaudah

237  Basden, G. T, op. ¢it,, »l12!
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CONCLUSION

This book comes to an end with a belief that the period
of man’s life from bireh in traditional society until
death, and even after death, carries with it challenges -
and opportunities which allow for meaningful

EXISLENCE.

|| Africa is rich in culture, philosophy, ar and practical
activity, The time has come to retrieve its history, re-
evaluate it and place valuable information at the
disposal of Aftican youth, friends of the continent, and

researchers, in their search for authentic and
sustainable values, which are culturally rooted and

h able to promote the eroded African integrivy.

This search for universal yalues corresponds to vhe call
for a dialogue of cultures and civilizations, towards the
promotion of justice, development, peace, equity and
human dignity in our multi-culiural and
interdependent world.

Chukwu Gozie Afrika!
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