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given away in the same manner that seeds must
be buried to the ground in order to grow and bear
fruits (PBE, 62). The products of human
intelligence, like medical knowledge, must be
applied and shared if wisdom is to be attained by
its practitioner. Such acts of self-giving is a
dictum of nature that can be characterized by
nothing else but an ontological love, the
diffusiveness of the inherent goodness of being for
the sake of others.

It is perhaps appropriate that we momentarily
pause at this point of our reflections and open the
floor for discussion on this session which is aptly
entitled “The spirit of medicine and love.”
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1. Introduction

It is often reported that despite various efforts on
the part of medical providers to inform patients of
their medical conditions and to encourage them to
make their own decisions about treatments,
patients tend to have difficulties in understanding
the information disclosed to them and, further, in
making decisions about which options to choose.
Patients often blindly follow whatever is
recommended to them by medical providers, and
due to this, many physicians come to feel that all
the efforts to make the technical information
accessible to lay people are more or less in vain,
and to doubt what informed consent is for, e.g.
whether it is simply a legalistic ritual or not.

This paper tries to explore patients’ attitudes in
the informed consent situation. Quite often the
step from understanding to decision (consent) is
conceived in intellectualistic terms: the decision
follows naturally, once the necessary information
has become available and the patients make clear
their values to themselves. In reality, the patients

have to struggle to find an answer in a world full of
medical uncertainties. Whatever decision they
finally reach, there may be a dynamic process of
receiving input and transforming it so it suits their
own individual needs. This aspect will be called
the gambling phase. First the standard version of
informed consent will be briefly reviewed. Next,
risks will be identified as the biggest stumbling
block when the patients try to make medical
decisions. A reported case is brought in, to
illustrate that not intellectual problem solving but
rather gambling, or taking a chance, plays a
central role in the process of decision making.
Then some comparisons with other theories are
made. This will be followed by some implications
from the gambling thesis will be considered.
Lastly a modest proposal is submitted.

2. The standard version of informed consent

It is widely agreed that informed consent
consists of the following five elements: (1)
disclosure, (2) comprehension or understanding,
(3) voluntariness, (4) competence, and finally (5)
consent (or decision).

With the background conditions that the patients
can understand various situations (as in 2) and
can make judgments about them when necessary
(as in 4), and that there is no coercion from the
physicians and/or others (as in 3), the patients
receive information about her medical conditions
from physicians and also are offered some
treatment options, together with information of the
benefits and risks of each (as in 1). After
considering each option’s merits and demerits,
using their own values, the patients are supposed
to make a decision about what treatment to
receive. In the course of the decision making
processes, they may consult with physicians,
friends or other patients, and even seek advice
from them, but the final decision is supposed to be
the patients’ own. It is expected that they make
rational enough choices and that the final decision
is reasonable to themselves as well as to others.

3. Risks: perhaps the greatest difficulty for the
patient

In our everyday lives, we are surrounded by
various risks. Even in routine parts of our lives,
like commuting from home to office, there could be
devastating accidents which may greatly affect our
ways of living thereafter, as is sometimes reported
in the media. How do we cope with those possible
risks? We are unable to guard ourselves against
all possibilities, since for one thing we cannot
enumerate all of the remote possibilities and for
another what few risks known to us are still too
many for us to be prepared for. We may want to
take precautions against the kinds of events which
have received a lot of media coverage, or which
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affected our personal acquaintances. Yet,
considering the whole range of risks awaiting us,
we only randomly select some to guard against.
Probably from a self-defense instinct, we try to
ignore or look away from the myriad of possible
risks, and continue with the ordinary course of our
actions, assuming things will go on as before.
When reminded of any of the possible risks, some
people may be embarrassed and uneasily turn
away their eyes from those possibilities. Some
may even laugh at those who mention them, as
too cowardly, thinking that those risks will never
materialize in their own lives.

Informed consent in clinical settings does not
allow this kind of attitude. Typically the patients
receive information about the diagnosis of their
condition, and then about treatment options to
alleviate or cure the problem. If they are unwilling
to face various risks, the second component of the
doctrine, i.e. understanding, is compromised to a
great extent, and the whole process of informed
consent is undermined. The more faithful the
medical providers are to the ideal of patients’ self-
determination, the more explicitly they are bound
to emphasize the risk factors inherent in each
option. The patients do not have recourse to the
self defense mechanism they employ in everyday
life, but instead they are forced to face those risks
directly and squarely.

The problem for the patients is not simply that
they are scared of the possibility that some risks
disclosed in the course of informed consent might
materialize in their own case and consequently
they have to endure some serious adversities.
More importantly, they may be unable to navigate
the world of uncertainties and compare the
positive values from the benefits with the negative
values from the risks. Typically, information about
benefits and risks is given in statistical terms: such
as the success rate of the intervention is 80%, or
the risk of becoming bedridden is 2% etc. If one
can survive some type of cancer 100%, by going
through excruciating chemotherapy, the decision
to be made is painful but still relatively easy: it
depends on how much pain and suffering one is
willing or resigned to endure, to attain full
remission which is a high positive good.

On the other hand, when the benefit hoped for is
not certain but has only a high success rate,
decision making becomes quite difficult, since all
the pain and suffering to be sustained might turn
out to be in vain. Thus, the addition of only one
probability factor makes decision making too
complicated. Furthermore, when there are several
treatment options, the situation may become
hopelessly hard to manage. For instance,
Treatment A promises the benefit of full recovery
at 80%, with the risk of mild complications at 10%

and of severe complications at 10%, while
Treatment B promises the benefit of full recovery
at 70%, with the risk of mild complications at 25%
and of severe complications at 5%. Is there any
reliable way that helps us to choose from these
two options?*

Decision theory tries to show the best possible
way to cope with uncertainties. But “the best” here
means only “the most likely way” to attain a certain
goal, based on a certain method of calculation.
For an individual who needs the assurance that a
certain course will help him, what this theory offers
is another kind of uncertainty. One well-known
version is the method to maximize expected utility.
In this method, when presented with a possible
intervention, what we are supposed to do is on the
one hand to ascertain the utility levels of the
expected benefits and adverse effects and on the
other hand to identify the probability of each
possible outcome. By multiplying each utility
(positive and negative) with its probability and then
summing those probability-weighted utilities, we
obtain the total utility of one intervention. By
repeating this procedure for each intervention, we
can obtain the utility values of various treatments
and rank them on a single scale. Then we are
supposed to choose the treatment which ranks
highest. However there are serious difficulties
when patients want to adopt this method for their
own decision making. The first problem is the
difficulty of assigning a numerical utility to each
risk: if a serious, though remote, risk is death, its
negative utility is too high to be comparable with
any other possible outcome. The second, and
more important, problem is that probability, the
basis of this method, depends only on the average
outcomes, while the patients’ concern is their own
individual case, i.e. whether they themselves, not
the general public, will benefit from a specific
intervention. This method may well be appropriate
for physicians who try to find the appropriate
clinical policies, or who are in a position to give
advice to their patients. It is doubtful if this method
will be helpful to patients who came to see
physicians with their own individual problems. A
99% rate of success may not be assuring enough,
and a 1% rate of a serious risk may be confusing
or frightful enough.

It may be claimed that this is exactly where
patients’ values become relevant. Even though it
may be impossible to assign a numeric value to
each possible outcome, whether a benefit or risk,

! Some suggest we could further distinguish between several
types of uncertainty (Politi et al, 2007: 682). In this paper,
however, we use the simpler conventional way of
understanding risks, since this is the kind of information
patients usually receive from medical providers or other
sources.
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it is claimed that patients could give a rough
weight to each possibility or at least each of the
important possibilities, based on their general view
about life, or on their direct or indirect experiences
about illnesses. Nevertheless, it is questionable
how much help those values could offer for
making a decision regarding their current problem.
For instance, many people may want to have “a
peaceful death”, not excessively controlled by high
medical technology.

This kind of view is, however, too general to be

applied to a specific situation at hand, since today
any kind of medical intervention has a possibility of
moving toward a “wild death” and it is hard for
anybody to see the boundary which separates
ordinary from extraordinary treatments. Or,
people may have strong convictions about some
specific interventions. For instance, a person may
have a strong aversion to invasive surgery in
general because of his own personal experience.
Yet, should he have another serious disease
unfortunately and once again have the option of a
surgical intervention, he himself would think it is
myopic to avoid the option simply because it
involves a surgery. Each new situation presents
new dimensions of decision making.
“Once informed, patients are supposed to ask
which treatments best promote their “values.” This
assumes that patients have relevant values; some
set of beliefs that is coherent and considered
enough that a decision can be deduced from it.
But people have better things to do than formulate
principles for problems they hope will never arise.
In fact, for most of us much of the time, we find out
what we value by observing what we chose. It is
hardly too much to say that our “values” are the
explanations we give for our choices, not their
source.” (Schneider, 2005: 290) *

The sarcasm in “people have better things to
do” aside, the enormous variety and complexity of
clinical situations is too much for people to
consider in advance about what to do if each one
of those situations should arise.

4. A case

In this section, | would like to put forward a
hypothesis about a key element in decision
making processes: gambling or taking a chance.
With no resources available to deal with risk
factors in satisfactory ways, patients may abandon
their initial rationalistic attitude and decide to
gamble on one intervention from the choices given
to them. To illustrate this, we will look at a
reported case of a patient reaching a difficult
decision.

2 The observation that the word “value” is often used to
explain or justify the choice already made will be instructive in
light of the following argument in this essay.

The protagonist in this case is Meg Gaines,
Professor at the Law School of the University of
Wisconsin-Madison, as related in a newspaper
article, “Awash in Information, Patients Face a
Lonely, Uncertain Road.” (Hoffman. 2005):

Nothing Meg Gaines endured had prepared her for
this moment. Not the six rounds of chemotherapy for
ovarian cancer that had metastasized to her liver. Not
the doctor who told her, after Ms. Gaines was prepped
for surgery that he could not operate: a last-minute
scan revealed too many tumors. “Go home and think
about the quality, not the quantity, of your days,” he
said.

Not the innumerable specialists whom Ms. Gaines,
then 39 and the mother of two toddlers, had already
mowed through in her terrified but unswerving effort to
save her own life. Not the Internet research and clinical
trial reports, all citing the grimmest of statistics. Not the
fierce, frantic journey she made, leaving home in
Wisconsin to visit cancer centers in Texas and
California.

Now, just about out of options, Ms. Gaines faced an
excruciating decision. Her last-ditch chemotherapy
regimen did seem to be working. Three medical
oncologists thought she should stick with it. But two
surgical oncologists thought she should first try
cryosurgery, injecting liquid nitrogen into the tumors to
shrink as many as possible, and then following up with
chemotherapy, allowing it to be more effective.

The catch? Ms. Gaines's chances of even surviving
the procedure were uncertain.

‘Who will decide?” she asked a surgeon from Los
Angeles.

The doctor then recited what has become the
maddening litany of medical correctness: “We're in the
outer regions of medical knowledge,” he said, “and
none of us knows what you should do. So you have to
make the decision, based on your values.”

Ms. Gaines, bald, tumor-ridden and exhausted from
chemotherapy, was reeling. “I'm not a doctor!” she
shouted. “I'm a criminal defense lawyer! How am |
supposed to know?”...

Ms. Gaines was out of time. She had to make a
decision. She felt the chill of mortality and the full
weight of nearly a year of drastic operations, blood
clots, a punctured lung, chemotherapy, research,
traveling, countless specialists and unanswerable
guestions bearing down on her.

“‘Who's in charge here?” she thought that night,
wishing someone would just issue her marching orders.
“Oh. lam.”

She endured a long ordeal of fighting ovarian
cancer, and now again she had to choose one
from two treatments: continuing the chemotherapy
which seems to be working on one hand and
cryosurgery first, to be followed by chemotherapy
on the other. There is some sign that the present
chemotherapy will improve her conditions, but
there is no guarantee of its effectiveness. The
other option seems more promising, at least in
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theory, but it has a devastating risk: death. Then
how did she reach a decision?:

When Meg Gaines was a little girl, her father, a
lawyer, was transferred to Belgium; the family arrived
scarcely 20 years after the end of World War Il. She
grew up keenly aware of European history, visiting
concentration camps and battlegrounds, learning about
military strategies.

What was the best way to fight her war against
cancer, she asked herself that night in 1995, as she
struggled to decide about treatment. Stay the course
with chemotherapy or risk the cryosurgery first, which,
back then, was a relatively experimental and possibly
lethal procedure?

“What made sense to me was to bring in the air force
and bomb the hell out of the tumors and weaken them,”
Ms. Gaines said. “Then go in with the infantry. And so |
decided to do surgery plus chemo, not just chemo.”

As it happened, the Los Angeles surgeon found only
one big tumor. The others, which had earlier scared off
the liver surgeon in Wisconsin, were just blood density
irregularities and benign cysts.

Eighteen months after Ms. Gaines's cancer was
detected, she returned to her job, teaching criminal law
and supervising students defending prisoners....”

She gives a reason for her choice: in World War
Il, the Allied Forces adopted the strategy of
bombing German cities first and then attacking the
weakened Germany with land forces, with much
success. The same strategy would work in her
war against cancer, she hoped. Yet a little
reflection will uncover how unreliable this war
analogy is. In wars, this strategy does not always
lead to victories. For instance, during the Vietnam
War, the American military used the same
strategy, and failed miserably on Vietnam soil. If
she had been only a bit more objective and
rational, she could not have made the treatment
decision, which was based simply on this World
War Il episode. Moreover, as a criminal defense
lawyer she must have been familiar with litigations
and the various strategies employed there (which
are wars, so to speak). A strategy which was
successful in one case will not necessarily be
successful in another case, and everyone is aware
of the diversity of such situations. Every new case
requires examinations of its characteristics and
comparisons with past cases.

Thus, we could say that her decision was not
the result of rationally comparing and ranking the
alternatives, based on her “values,” as is
envisioned in the standard informed consent
doctrine. Then, how did she reach the decision
and what role did the reason of the war analogy
play in her decision making process? | will
present two possible scenarios which, hopefully,
are not so implausible.

Let us recall that the choices presented to her
were a) chemotherapy alone or b) cryosurgery to

be followed by chemotherapy, both with potential
benefits and risks. One possible scenario is that
somehow she recalled the successful war strategy
during World War Il, and hoped the same strategy
might work in her case. But, as we saw above,
there was no guarantee that this would be the
case. This suggests that she decided to look
away from the severe risks involved in the
cryosurgery and to hope for its success in her
case. She decided to narrow her perspectives
and focus only on the possible positive results of
the surgery. Another possibility is that she was
worried about the benign improvements from the
present chemotherapy, and she hoped a more
drastic intervention might open up a new horizon.
But how did she make the jump to this new level,
against the advice of some professionals? At that
time, she recalled the war strategy and told herself
that there are cases where drastic measures bring
forth good rewards. She relied on this example,
as if grabbing at a straw, to convince herself that
there is a good reason to go through with the
surgery.

Indeed, there may be other possible scenarios,
but | would like to contend that generally speaking,
at the time of decision making, the patients decide
to mainly look at the promising aspects in the
choice they make, and to discount, or look away
from, the risk factors: the risk factors which they
needed to know so badly in the initial stage of
information gathering. At first, they try to gather as
much and as accurate information as possible
pertaining to their own problems, but that
intellectualistic attitude cannot be maintained until
the end, since there is no theoretical solution to
find a sure way to success and recovery in their
own patrticular case, because of the risk factors in
any alternatives they encounter. They are forced
to choose one treatment, and yet cannot decide by
simply tossing a coin. They need a reason for a
treatment, however thin and one-sided it may
seem to other people, and once they find one,
they decide to stick to it. This is to gamble, or to
take a chance, on one treatment, hoping it will
succeed. Here the original intellectualistic attitude
is transformed into a more emotive attitude, not
unlike prayer.

5. How other theories see the decision making
process

In their definitive work on informed consent,
Faden and Beauchamp discuss a Iot on
“substantial understanding” but do not say much
about the decision making process itself. They
mention factors like novel and alien information,
lack of time, and stresses coming from anxiety or
fear, as barriers to substantial understanding. Yet
once the patients achieve sufficient understanding
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about their condition and treatment choices, the
authors seem to imply that autonomous decisions
follow naturally for the patients. They do mention
the difficulty of making decisions, describing “such
specific task-oriented competences as the
competence to decide while in agonizing pain
whether to undergo a specific medical procedure
that carries a risk of a particular type and degree”
(Faden and Beauchamp. 1986: 289) but this kind
of observation is found rarely and is mentioned
only in passing.

The following passage may be instructive to see

the general orientation of their approach, and also
to test my hypothesis:
“Both of these factors—time in which to make a
decision and the belief that there are
alternatives—are typical features in informed
consent situations that professionals frequently
can manage for the better but often do not. In
many clinical situations, especially in surgery,
consent is formally solicited and information given
immediately prior to treatment, when there is little
time to make a decision. By this point the patient
has already made a decision for surgery, perhaps
by default. A major behavioral commitment to
taking some action is made merely by voluntarily
entering the hospital. It is not surprising that a
typical response in such a situation is to distance
oneself from information that challenges the
original decision for surgery—including,
paradigmatically, the kinds of risk information
typically included in a core consent disclosure.
This style of coping with acute decisional stress
helps explain why many patients' capacity for
remembering the risks of treatment is lower than
for any other category of information. Who would
want, on the eve of surgery after having disrupted
one's life, gathered one's courage, and entered
the hospital, to change one's mind? And thus who
would want to pay attention to information that
challenges the wisdom of the decision.” (Faden
and Beauchamp. 1986: 325)

The authors suggest that the kind of information
disclosure a patient receives just before surgery
should have been given before hospitalization.
This would have improved the patient’s
understanding and would have led to better
decision making. But “better” in what sense? It is
better only if we can assume that substantial
understanding leads to a more autonomous
decision and then further to a better outcome.

However, as we saw in the above case, an
autonomous decision is not possible simply
because a  patient obtains  substantial

understanding. Indeed, substantial understanding
may make an autonomous decision making more
difficult. Furthermore, it is not necessarily
definitely better, in terms of a good outcome of a

chosen treatment, which is the main concern for
the patients. There is no assurance of success in
any chosen course in the world full of
uncertainties.

Rather, this passage suggests more about the
psychological state of the patient after making the
decision. As pointed out in the text, the decision
for surgery was made prior to hospitalization. The
information the patient used when making the
decision might have been far from substantial, but
still he made the decision and entered the
hospital. When he was an outpatient, he must
have received some information about the
proposed surgery, including the benefits and major
risks attending it. In addition, quite naturally, he
must have weighed the merits and demerits of
going through the surgery. Even though he knew
there are risks, some potentially life-threatening,
he finally gathered his courage and decided to
take the recommended course. Having made up
his mind, there is no point in reviewing the
decision making process or in comparing various
risks and benefits all over again. This will simply
destabilize his state of mind. Instead he would be
better off not dwelling on the possible adversities.
That is, he decided to gamble on the surgery and
to pray for the best possible outcome. This may
well be true even of the people who made
decisions after receiving “substantial’ information
about their diagnosis and treatment options.
There is no alternative which guarantees the best
result, and the substantial understanding of
alternatives will serve to show more vividly the
uncertainties inherent in each option.

Becky Cox White, in her book, Competence to
Consent, takes into account what | call the
gambling factor. Among the capacities that she
mentions define competence to consent is, in
addition to the familiar capacities like that of
processing information and of reasoning about
alternatives, ‘the ability to resign oneself to the
choice.”

“People rarely face situations in which there is
one, and only one, perfect choice. Rather, they
must usually make ‘the best choice, all things
considered.” They may, therefore, harbor doubts
that their choices really were the best ones. Their
cognitive emotions may be in flux and their felt
emotions may include ambivalence, and if their
choices are unpopular, others may repeatedly
attempt to persuade them to reconsider....
Nonetheless to proceed with the tasks ahead, he
must persevere in his choice. Persistence in one’s
decision, both publicly and privately, is necessary
for all parties to get on with what needs to be
done. This persistence is particularly difficult if the
ensuing course is in any way onerous, because it
will  require him to undergo disagreeable
experiences. Such choices are best undertaken
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with a sense of purpose and commitment to the
designated end. Persons are more likely to
succeed if they can dedicate themselves to a
course of action. Their perseverance, especially
in the face of uncertainty or dismay at what may
follow, is what is meant by resignation.” (White.
1994: 178-179)

She goes on to discuss “lts relationship to

decision making.”
“Many choices are only one among several
possibilities. Often estimates of burden to benefit
ratios and probabilities are uncertain; often the
database is incomplete. There is, therefore, a
certain amount of hesitation about the correctness
of any serious decision. Insofar as possible,
information deficits ought to be corrected; but it is
probably never possible to eliminate them
completely. Ultimately it becomes necessary to
proceed in spite of these limitations. That one
makes a choice does not, in and of itself, erase
the concerns that attend it. As a result, persons
may find themselves in the position of having to
reassure themselves on an on-going basis about
their choices.

The decision maker can usefully review the
process that led to the decision, recalling the
factors that told both for and against the ultimate
choice. (Clearly, this review will require the same
capacities that went into making the decision in
the first place.) Resignation to a plan allows
decision makers to undertake the tasks required
for its successful completion. The relationship of
resignation to decision making, then, is that this
capacity empowers persons to act on their
decisions. Persisting in one’s choice allows its
implementation and, hence, the promotion or
preservation of the values that are the aim of the
decision.” (White. 1994: 179-180)

She rightly points out that patients have
difficulties making medical decisions and, even
after making decisions, remain skeptical as to
whether their decisions are sound and
appropriate, due to uncertainties surrounding
medical interventions. Furthermore, to proceed in
this environment, they need some kind of
reassurance at all times.

Still, we might wonder if we could call the
attitude of resignation a capacity. From the
viewpoint of medical providers, the patients who
change their decisions quite often or who express
doubts or anxieties about the decisions many
times are hard to manage, hence those who
persevere are seen to be more capable of
receiving medical treatments. From the viewpoint
of the patients themselves, however, they are
more or less forced to follow the course they have
chosen, in spite of various uncertainties, and that
attitude may not be something they could proudly

call a capacity. Also, it is doubtful whether they
“are more likely to succeed if they can dedicate
themselves to a course of action.” If one’s
subjective attitude alone could greatly influence
the outcomes of various undertakings, the world
would be a far happier place than it is now.
Finally, again it seems unlikely that the patients,
once resigned, are willing to “review the process
that led to the decision, recalling the factors that
told both for and against the ultimate choice.”
Such a review would lead to facing again the
doubts and confusions they had to go through
before making the decisions. People are unlikely
to want to navigate in this uncertain world over
and over again, as can be seen from the previous
guote taken from Faden and Beauchamp.

If the above comments on White are acceptable,
the kind of reassurance patients obtain must come
from discounting risk factors in medical
interventions and hoping for the best possible
outcome in their particular cases. This is exactly
what is proposed as the gambling phase in the
decision making process.

6. Implications

There are several implications if the above
argument is plausible and there is an element of
gambling or taking a chance in many decision
making processes.

The first could be called the paradox of
information: information is sought only to be
forgotten. Initially, the patients want to have as
much accurate and objective information as
possible. But at the time, or around the time, of
crucial decision making, they try to sort out the
information and to retain only the part they need:
benefits of the chosen intervention, and possibly
the risks of other interventions. This is necessary
on her part to get started with the chosen course;
otherwise they will stay tormented by possible
adverse events, or remain ambivalent about the
choice they made.

Physicians today take pains to give the patients
accurate information about their medical condition,
hopefully in lay language, so the patients can
make decisions on their own. Often, however,
physicians express frustrations, since the patients
do not seem to understand their own conditions
well enough, or even to be eager to listen
attentively. But we should notice that no one
decides a matter which seriously affects one’s life,
simply by tossing a coin. In every decision making
process, there are phases of information
gathering, and also of gambling and praying
(sometimes they may coexist in the same mind
simultaneously). The amount of knowledge
required for moving from the former stage to the
next varies from person to person. Some need a
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very little, while others a lot, like second or even
third opinions. It is not surprising, therefore, that
the knowledge of some patients at the gambling
phase may well be insufficient or even distorted
from the professional point of view.

From this observation follows a second
implication. Silent consenters are often seen as
an obstacle to implement informed consent in
medical settings. In order to respect, or promote
self-determination on the part of the patient,
physicians are supposed to inform the patient of
as much information as necessary concerning his
medical conditons and possible medical
treatments. However, there are a sizable number
of patients, everywhere, who do not pay enough
attention to the disclosure, and seem to listen
passively to whatever is told to them and further to
consent without enough understanding to
whatever is proposed by physicians. For
physicians, there is every reason to come to
believe that informed consent is almost a ritual or
necessary evil which could not be skipped in case
there should be some complaints afterwards from
the patients or their relatives.

Yet it is unrealistic to suppose that seemingly
passive patients do not care about their own
health. The only difference between them and the
so-called informed consenters may be in the
amount of information needed before making
decisions. Silent consenters may have blind trust
of professionals in general, or some good
reputation of the medical facility may be enough
for them to gamble on the possible treatments
they may receive. Observers may be quick to
point out that this attitude is myopic or too one-
sided, and that patients should be aware of the
pitfalls. However, do informed consenters decide
on the basis of omniscience? Both silent and
informed consenters live within human limitations,
and both at some point in the decision making
process decide to leave matters of life and death
to others and luck. In sum, silent consenters do
make decisions on their own about matters which
affect their lives a great deal, just as informed
consenters do, even though their attitude may look
vastly different from that of informed consenters.

A third implication is that some studies
concerning informed consent may in fact be
misguided. Once informed consent is adopted as
public policy, it has to be evaluated objectively and
reforms should be undertaken, if there is room for
improvements. For this purpose, some scholars
undertake research to measure the level of
understanding on the part of patients. Some
studies concentrate on how much patients
remember the information they received before
and during treatments periods. If they remember
less than they received, it is taken to be a sign of
insufficient understanding, and this is supposed to

represent a need for reform, both in the way the
information is disclosed and in the patients’
attitudes. *

However, if the above analysis is plausible to
any degree, patients do not simply weigh the risks
and benefits of treatments and then decide to take
one course based on their own values. They take
intellectualistic and objective approaches and also,
more importantly, gambling approaches at the
crucial moment of decision making. During the
latter approaches, the information they received is
transformed in patients’ minds and may take a
different shape. Hence they may answer the
same question differently, depending on which
phase they are in. The “scientific” research about
patients’ understanding often misses the dynamic
structure in decision making processes.

7. A modest proposal

The implications mentioned in the last section
may sound quite critical of the standard informed
consent doctrine, but it does not mean that we
should give up its whole idea. Instead, the above
argument simply implies that the official doctrine
puts too much emphasis on the element of
understanding, as if people can reach a decision
simply through understanding their situation and
their own values. Though it is beyond the scope
of this paper to work out a new theory of patient-
medical provider relationships, some practical
suggestion may be in order.

The implications above suggest that
informational needs vary, first from person to
person, and second within the same person from
time to time. It may be too difficult for medical
providers to accommodate the diverse or ever-
changing informational needs of the patients in
satisfactory ways. As a compromise it could be
suggested that they have several information
disclosure models, from simple to exhaustive,
rather than one model, for representative
diseases. Then, the patient can start from the
simplest one and, if he wants further information,
could have access to the more exhaustive
explanations. Of course the preparation of such
materials requires a lot of work and is beyond the

8 E.g. Bowling & Ebrahim, 2001. This is the introductory essay
to the Supplement titled “Engaging Patients in Decisions.”
What they consider the general framework of decision making
processes consists of the following 4 phases: 1) background
factors such as Information, Personality, Experience etc, 2)
the combination of Understanding risk, Patient preferences
and Professional preferences, 3) Decision making and 4)
Outcomes. Here again, there is no discussion about the
process from phase 2 to phase 3 and it is assumed that once
patients have clear understanding and preferences, they can
reach the final decision naturally. This and the other papers in
this supplement do address the difficulties arising from risk
perceptions, but generally assume that they are the matters of
communication and further empirical research.
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capacity of individual medical providers. It will be
possible only by the joint effort of medical
societies. Still, by adopting this way of information
disclosure, physicians could be sure whether the
message they are trying to get across is received
by the patients more or less accurately, and
further escape the frustrations they encounter
when facing "silent consenters."

In this connection, we may recall what was at
issue in the history of informed consent litigations
in the United States from the fifties till the
seventies. The focus was how much physicians
should disclose to patients about the risks of any
medical intervention: whether a risk of 1 % should
be disclosed or it should be withheld since it may
scare away the patients, and thus prevent them
receiving necessary treatments. First the
professional standard was proposed, i.e. the
amount of information physicians usually disclose
to patients. Dissatisfied with the professional
oriented nature of this standard, next the
reasonable patient standard was proposed: what
average reasonable patients want to know should
be disclosed. However, this patient oriented
standard, on one hand, did not solve the
difficulties of demarcating the amount of
information to be disclosed, since it was hard to
see the needs of the reasonable patient in
general. On the other hand, it was criticized for
not accommodating the needs of each individual
patient.

What was common in these proposals was that
they centered on the duty of physicians to
disclose. My proposal above is more patient
oriented: if the patients want to know more, they
can easily have access to a more exhaustive
version, while if they want to stop at a minimum
level that is also acceptable. True, there are
cases where patients regret wanting to know more
since the more knowledge made them more
confused or discouraged, as could be seen from
many patients’ memoirs. But at the level of public
policy, this will meet the informational needs of
various patients and also decrease the troubles,
legal or informal, stemming from the physicians’
specific disclosures.

Those who want to define medicine as a helping
profession may not be satisfied with this lukewarm
compromise. They emphasize that they should
also address the spiritual needs of patients. But it
is doubtful how much help they could offer to the
patient at the crucial moment when he has to
choose one of the risky interventions. So-called
professional advice is usually based on statistics,
while, as contended above, the patients are
concerned about their own individual cases.
Indeed, however compassionate the professional
wants to be to the patients, it is the patients

themselves who have to sustain the
consequences of possible adverse events, not the
professional who aspires to help. Therefore, there
is a limit to what physicians could do, and they
have to stay in the peripheral area of the patients'
inevitable agony and anguish.
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Medicine as Doctoring

Medicine is generally defined as the art of
healing illnesses by whatever supernatural, natural
or artificial means are available to healing
practitioners in their individual particular cultures.
With the globalizing advancement of the empirical-
analytical method, medicine has come to be
widely regarded as a scientific discipline, and as
such, it can be used to diagnose, treat and prevent
diseases and injuries regardless of the diverse
cultural traditions found throughout the world

today.

Medicine, scientific or otherwise, involves a
doctor and patient relationship. In scientific
medicine, the doctor usually begins an

examination of the patient by way of tracing the
patient’s past medical history and records. Then, if
deemed necessary, the doctor orders medical
tests, pathological and radiological, and is able to
identify the illness, inform the patient of all relevant
facts, and treat the patient with all possible





