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INTRODUCTION

Transnational corporations (TNCs) continue to reiofce their
hold on the natural resources of the planet, digtag their
agendas to the weakest countries and exploitingrtipeoples.
Directly or indirectly, they bear an enormous respsbility for
the deterioration of the environment and for thestgmatic
increase of human rights violations. Able to be hatverywhere
and nowhere, they escape from practically all demadx and
judicial control.

Not a single day passes without news of events ected to
transnational corporations: buy-outs and mergerstaiing lay-
offs, corruption, war, pollution etc., with all theonsequences
that these imply. The current economic, politicahéideolo-
gical context has doubtless favored the TNCs’ astamcy,
conferring upon them a power without precedent irstory.

Of course, all TNCs do not systematically violateman rights.
Some assume responsibilities more readily tharratiddl, on the other
hand, follow the same logic: systematic use ofdisparities between
countries arising from unequal development in otdeincrease their
profits. By doing so, they all, overall, accept therease of these in-
equalities and the degradation of the quality fef &if whole swathes of
the world’s population.

These practices, which are in effect throughout wimwle world,
have been meticulously furthered by the policieghaf international
financial institutions: after having largely comwied to the spiral of
debt of poor countries, the International Monetamnd (IMF) and the
World Bank (WB) have imposed structural readjusthmapasures fa-
vorable to the TNCs. By impoverishing these coestrthese measures
have violated the human rights of these countpegulations such as
the right to health and to life. Then, with theiaal on the scene of the
World Trade Organization (WTO) and the absolutenis given to
trade over all other considerations, the last botkhe edifice was put
into place. The TNCs have since had essentiallg fedn within a
framework tailor made by the IMF/WB/WTO triumvirate serve TNC



interests. The unbridled privatizations that the ®Vilas championed,
alone, have substantially added to the power aifedTNCs.

Employing (directly) only 3,7% of the world’s tot#ébor force,
TNCs control and orient most of its production, hamassing huge
amounts of capital. The volume of business of ibgdst TNCs equals
or surpasses the gross national product (GDP) wfenous countries,
and the volume of business of several of themeaster than the GDP
of the 100 poorest countries combined (cf. theetabl p. 6).

Notwithstanding these results, the TNCs have bémrated to the
rank of “privileged development agents” by the potens of neo-
liberal globalization. They have the wind at the@ck, and they influ-
ence practically all aspects of life. Enjoying imme esteem, they have
managed to enroll most governments in their seniibe statement of
the former United State Secretary of State, Cobmvéll, concerning
the economic agreement among the countries of trghNAmerican
continent (FTAA), is, in this respect, revealin@ur objective is the
guarantee to North American businesses, through Rtez Trade
Agreement of the Americas, of the control of aitery that extends
from the Arctic pole to the Antarctic, and to asstree access, without
obstacles or difficulties, to our products, sersjdechnologies and cap-
ital throughout the hemisphere.”

In the same vein, one might point out the arrogaridee president
of the Swiss-Swedish industrial group Asea Browwdd(ABB), who
stated: “I would define globalization by the freedéor my group to in-
vest where it wants, for as long as it wants, dpce what it wants,
supplying itself where it wants, and submittingtiie least constraints
possible regarding labor law and employee ben#fits.

This supremacy goes hand in hand with the perpatraly TNCs of
serious and widespread human rights violationslatians that rival
those caused by governments, which are often coinglihese viola-
tions concern:

- damage to the environment;
- child labor;

1 TNCs employ some 105 million persons out of a tofa2,831,501,000 employed
persons in the world, according to InternationaddraOrganization data. Cf. the ILO
Sub-Commission on Multinational Corporations: GBUASNE/1/1  and
http://laborsta.ilo.org.

2 Quoted inAlternatives SudlLe Pouvoir des transnationales,ouvain-la-Neuve,
Belgium: Centre tricontinental (CETRI), 2002.

3 Mondialisation excluante, nouvelles solidarités:usettire ou démettre 'OMC,
published by the CETIM, GRESEA and L'HARMATTAN, Qxter 2001.
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- financial crime;

- inhuman working conditions;

- ignoring of workers’ and trade union rights;

- attacks on the rights of workers and the murdemodn leaders;
- the corruption and illegal financing of politiqadrties;

- forced labor;

- the denial of the rights of peoples;

- perversion of government functions;

- the non-observance of the precautionary principle;

- criminal neglect entailing the death of thousaofdgersons;
- etc.

The disasters caused by TNCs are far from conagronty privat-
ized public services (water, electricity, transpatc.); they touch prac-
tically every aspect of life. Indeed, highly seivatsectors such as
health and defense do not escape the long armedfNCs. The phar-
maceutical corporations abandon, without the shigihtompunction,
insolvable AIDS victims while neglecting other #isses such as tuber-
culosis or malaria. Whereas the official line vautite merits of the
agreement on access to medicines for the countfide South negoti-
ated within the WTO at Doha (November 2001) an@atcun (2003),
epidemics continue to propagate, the sick conttoudie (for the most
part without any care), the price of medicines res&xorbitant and
countries with the ability to produce generics Hreeatened by law
suits and sanctions.

Even the “defense” of countries (it might be maealistic to speak
of “attack capability”) has become a new market @adindergoing
privatization. For a dozen years or more, mercenargpanies, for the
most part based legally in the United States, th#ed Kingdom and
South Africa, have been offering their servicegyewernments. They
have the ability to intervene anywhere in the waidl have already
taken part in numerous conflicts in Africa, LatirmArica and Asia,
Afghanistan and Iraq, where the United States aratysources logistic
and support tasks to mercenary supply corporatiénsong others,
Kellogg, Brown and Roétare recent examples. Of course, these past
few years, most of the Western countries haveeshiitom conscripted
to professional armies. However, authorizing thérggup of mercen-
ary corporations listed on a stock exchange and usarmed conflict

4 Cf. Bilan (Lausanne, Switzerland), September 2003.
5 Cf. Le Monde diplomatiqueParis, France), November 200de Courrier (Geneva,
Switzerland), 29 October 2003; http://agircontre&ee.free.fr/article.php37?id_article=97.
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poses serious problems, including the functionihgemocracy and the
sovereignty of states, not to mention the seridokations of human
rights and/or international law committed by thé&sew stakeholders”.
For example, mercenaries from Dyncorp are “accusfeg@rocuring
minors in Bosnia® Moreover, this very company, in 2001, signed a
contract for $3 million with the United States Dep#nt of Defense
for logistic support and training of rebels in So&udar.

This situation is all the more disturbing in thae ttransnational
character of the activities of the TNCs allows thienibe exempt from
the purview of national and international laws aagulations that they
consider unfavorable to their interests. It is thmgent to find legal
solutions adapted to this situation and to ask tipres regarding the
future.

¢ Cf. Bilan (Lausanne, Switzerland), September 2003.

" Cf. the investigation by Francois Misser, publistied.a Libre Belgique(Brussels,
Belgium), 21 April 2003.
http://www.lalibre.be/article.phtml?id=10&subid=3%4rt id113116.
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Power of TNCs

Revenue and gross domestic product for a sampling of TNCs and countries®

Rank Corporation Revenue in Countries®
billions of (GDP approximate
US$1998 equivalent)
1 General motors (U.S.A)) 161.3 Denmark/Thailand
10 Toyota (Japan) 99.7 Portugal/Malaysia
20 Nissho Iwai (Japan) 67.7 New Zealand
30 AT&T (U.S.A) 53.5 Czech Republic
40 Mobil (U.S.A)) 47.6 Algeria
50 Sears Roebuck (U.S.A.) 41.3 Bangladesh
60 NEC (Japan) 37.2 | United Arab Emirates
70 Suez Lyonnaise des Eaux 34.8 Romania
(France)
80 [ HypoVereinsbank (Germany) 31.8 Morocco
90 Tomen (Japan) 30.9 Kuwait
100 Motorola (U. S. A) 29.4 Kuwait
150 Walt Disney (U.S.A.) 22.9 Belarus
200 [ Japan Postal Service (Japan) 18.8 Tunisia
250 Albertson’s (U.S.A) 16.0 Sri Lanka
300 Taisei (Japan) 13.8 Lebanon
350 Goodyear (U.S.A) 12.6 Oman
400 Fuji Photo Film (Japan) 11.2 El Salvador
450 CSX (U.S.A) 9.9 Bulgaria
500 [ Northrop Grumman (U.S.A) 8.9 Zimbabwe
Five biggest corporations (revenue) 708.9°
The 100 poorest countries (GDP) 337.8

Notes:
a

A more accurate comparison between countries and corporations would be based
on the value added et not on the income of the corporations, but it is rare that
corporations supply information on the value added in the annual reports.
®  Data from 1997.
¢ General Motors, Daimler Chrysler, Ford Motors, Wal-Mart Stores et Mitsui.

Source:

Peter Utting, 2000, Fortune, 1999 and the World Bank, 1999, published in Mains
visibles : assumer la responsabilité du développement social, UNRISD, Genéve 2000.




|. THE TRANSNATIONAL CHARACTER
OF TNCs' ACTIVITIES AND THE EVASION
OF THEIR RESPONSIBILITIES
REGARDING HUMAN RIGHTS

To begin with, in order to better understand tr@bfgm of TNC re-
sponsibility, a definition of TNCs is in order.

A. Definition of TNCs

“The term 'transnational corporation' refers to @atonomic entity
or a group of economic entities operating in twonoore countries,
whatever the legal framework, the country of origmthe country
or countries of activity, whether its activity bensidered individu-
ally or collectively. Transnational corporationseategal persons in
private law with multiple territorial implantationbut with a single
center for strategic decision making.

“They can operate through a parent corporation wéhbsidiaries;
can set up groups within a single economic sedonglomerates,
or alliances having diverse activities; can condate through mer-
gers or acquisitions or can create financial holglicompanies.
These holding companies possess only financiatalapiested in
stock shares through which they control companiegroups of
companies. In all cases (parent company with sidosas$, groups,
conglomerates, alliances and holding company),dbeision-mak-
ing process for the most important matters is adizted. These cor-
porations can establish domicile in one or seve@lntries: in the
country of the actual headquarters of the parenthpany, in the
country where its principal activities are locatadd/or in the coun-
try where the company is chartered.

“Transnational corporations are active in produatioservices, fin-
ance, communications, basic and applied researchure, leisure
etc. They operate in these areas simultaneoustgessively or al-
ternately. They can segment their activities acnesous territor-
ies, acting throughie factoor de juresubsidiaries and/or suppliers,



subcontractors or licensees. In such cases, thestrational can
maintain control over the 'know how' and the mariget

Another definition, from the Commission on Transoél Corpora-
tions of the ECOSOC, whose efforts never bore frenttiphasizes the
quality of the business concern, independent ofedggl character in
private law, public law or both. Thus, accordingthis formulation,
TNCs can be defined as:

“...enterprises, irrespective of their country ofgiri and their own-
ership, including private, public or mixed, commg entities in
two or more countries, regardless of the legal faand fields of
activities of these entities, which operate undesyatem of de-
cision-making permitting coherent policies and anoaon strategy
through one or more decision-making centers, inctvlthe entities
are so linked, by ownership or otherwise, that onenore of them
may be able to exercise a significant influence ¢ive activities of
others and, in particular, to share knowledge, gses and re-
sponsibilities with the others’”

B. Evasion of Responsibilities

Transnational corporations, as economic agentsjratbeory, sub-
ject to the law of a country, to the jurisdictiohits courts. The transna-
tional group has not, as such, a distinct indivicaezsonality for each
of the entities that constitute it, with the regshkit these entities can be
held accountable for their acts only in a diffusednner, thus exploi-
ting the different interests of the various cowegriwithin which they
operate.

In order to evade their responsibilities, the TN€sur to diverse
abusive practices of which the following are soxanaples:

- the transfer of activities prohibited in one caynto another with
less stringent regulations and/or the obtaininthefleast constraining
regulations possible by threatening government \&odkers with
relocation to another country (see lllustration 1);

8 Description formulated by the CETIM and the AmenicAssociation of Jurists in
Proposed Amendments for the Draft Norms on Redpibtiss of Transnational
Corporations and Other Business Enterprises withgdR@é to Human Rights
Geneva, July 2003: http://www.cetim.ch/en/docum@3stn_eng.pdf.

9 “Development and International Economic Co-Operatidransnational Corpora-
tions — Annexe: Proposed Text of the Draft Cod€onduct of Transnational Cor-
porations”, p. 5, E/1990/94 iBconomic and Social CounciDfficial Records, 1990,
Supplement No. 1, United Nations, New York, 1991.
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- relocation of very dangerous industries and o#totivities to places
where they will not be subject to strict regulat{gee lllustration 2);

- relocation to countries with cheap labor and #est social security
protection in order to reduce production costs #reduse of front
companies set up in such a way as to be delibgratehplex (see
lllustrations 1 and 3);

- fraud (see lllustration 4);

- artificial competition (see lllustration 5);

- influence networks (see lllustration 6); etc.

It goes without saying that, if this list is repeegative, it is far from
exhaustive. The phenomenon wiaquiladoras(located in free trade
zones)'® where human rights violations (worker and tradmmimights
as well as the right to life) are frequently citéds another example.
These “zones without rights” could be the subjdcarm entire chapter.
Other issues, such as privatized prisons in cecaimtries;? where in-
humane treatment and detention conditions are natnpauld also be
cited® For lack of space, it is not possible to addrdistha problems
posed by TNCs.

10 Originally, the term was associated with the preadamilling. In Mexico, it is still asso-
ciated with the process of assembling imported ammapts and with the exporting of fin-
ished products. United States corporations hauedssembly plants in this country and
enjoy numerous advantages. They are, in fact, aediaoto import the components and
the raw materials, to assemble them then expart,tal duty free. Todaymaquiladoras
are to be found in Mexico and in Central Americhey attract investors owing to the
availability of cheap labor, weak labor and envinemtal protection legislation as well as
low taxes. The finished products are mainly clahiglectronic goods, automobile parts
etc. (cf. http://mww.maquilasolidarity.org).

1 Cf., among other source®obilisation des peuples contre I'ALCA-ZELA : T&sit
de «libre échange» aux AmériqueBubliCetim, Nos 25/26, 2005, in particular
pp. 56-59.

2 Primarily the United States, the United Kingdom @ngstralia.

3 Cf., among other sources, www.monde-pilomatiqz&@4/09/DU_PASQUIER/11455
and http://mww.penalreform.org/english/frset_arthén: “Prison Privatisation” by
Stephen Nathan.
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Illustration 1

Relocations and Chipping Away at Labor Standards

China

In China, numerous subcontractors of TNCs such as Walt Disney, Wal-
Mart, Nike and Reebok, “patently violate Chinese labor laws and disre-
gard the guidelines that the multinationals are supposed to hold them
to.... Regardless of what the multinationals may be doing to assure that
company audits are properly conducted, the essential content is la-
cking. The Chinese subcontractors operate with very slender margins,
too small to be able improve the on-the-job conditions of their workers.
The best solution, for the multinationals would be to accept to pay more
for the products that they order, while assuring that the price increase
ends up in the pockets of the workers”, notes Li Quiang, former worker
and current director of China Labor Watch, based in the U.S.A.

Cf. Le Monde (Paris), 14 October 2005

Germany

Of course, all things considered, the erosion of labor laws is not the
monopoly of the “world’s workshop” (China). Edgar Oehler, director of
Arbonia-Forster, has noticed a change in the mentality among German
workers: “The workers and the unions have become more flexible re-
garding the implementation of the labor laws, whose unreal aspects
they are aware of [sic].” Michael Girsberg, a Swiss furniture manufactu-
rer, confirms this: “Earnings [in Germany] are lower than in Switzerland,
and it is not necessary to pay differentials when they work two shifts.”
Source: Le Temps (Geneva) 10 September 2005

Colombia

Among the TNCs present in Colombia, those active in the food and pe-
troleum sectors are the best known at the international level pour their
frequent human rights violations. Nestlé-Colombia represents an exem-
plary case study in the numerous problems posed by TNCs in the
world.

The accusations made by the trade union Sinaltrainal against Nestlé

are the following:

- its anti-union strategy extending to the destruction of local unions, in
violation of Conventions 87 and 98 of the ILO;

- its co-responsibility in acts of violence (10 workers and union offi-
cials killed between 1986 and 2005) and in threats regarding union
officials by paramilitaries during various labor disputes;
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- its endangering of public health by selling outdated milk (in 1979,
several children died, poisoned by contaminated infant formula) and
by polluting the rivers with residual waters containing toxic sub-
stances;

- its strategy of monopolizing the milk market (Nestlé has closed nine
plants out of the 13 that it has acquired in Colombia between 1947
and 1979) and of putting downward pressure on prices by importing
powdered milk that is often subsidized, with obvious adverse conse-
guences for the small milk producers and cattle raisers of Colombia
(forced to abandon their land, very often with a push from the para-
militaries).

During public hearings on Nestlé in Colombia held in Berne on 20 Octo-
ber 2005, the council of “judges”* condemned Nestlé’s practices in this
country and deemed them “unacceptable from a multinational that
claims to be worthy of the good reputation and trust it receives from its
customers. Nestlé has overstepped all tolerable limits, be it in the poor
quality of its products, its neglect of environmental protection, its poli-
cies of undermining working conditions, its implacable hostility towards
trade unions, or the aggressive promotion of its economic policies.” Fur-
ther, the council launched an appeal to all concerned to “denounce
Nestlé’s actions and those of other multinationals that violate human
rights and expose their employees to violence or dire poverty” and to
take measures in Switzerland and in the international arena “in order to
force Nestlé to respect the rights of trade unions, as stipulated in inter-
national conventions and the Colombian constitution, and, if necessary,
by taking cases to ordinary courts of law”.

See the full text of the final declaration of the council in Annexe 8 and, among other
sources, http://www.multiwatch.ch/fileadmin/Dateien//NestleKolumbien_Olaya.pdf

4 Made up of the following public figures: M. Dom Tomaéas Balduino, Bishop and
President of the Pastoral Commission of the Brazilian Episcopal Conference (Brazil),
Mrs Carola Meier-Seethaler, philosopher and writer (Switzerland), Mrs Anne-Catherine
Menétrey-Savary, member of the parliament (Switzerland), Mr. Rudolf Schaller, lawyer
(Switzerland) et Mr. Carlo Sommaruga, lawyer and member of the parliament
(Switzerland). It should be added that the People's Permanent Court has been given
the responsibility to verify the results or the hearing and to include them in the session
to take place in Columbia in 2006.
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Illustration 2

Relocation of Highly Dangerous Activities

Bhopal

On the night of December 2", 1984, over 40 tons of lethal methyl iso-
cyanate (MIC) gas spilled out from Union Carbide's pesticide factory in
Bhopal, India. With safety systems either malfunctioning or turned off,
an area of 40 square kilometers, with a resident population of over half
a million, was soon covered with a dense cloud of MIC gas.... In the
first three days after the accident, over 8,000 people died in Bhopal,
mainly from cardiac and respiratory arrest.

Since the disaster, over 20,000 people have died from exposure-related
illnesses, and of the approximately 520,000 people exposed to the poi-
sonous gases, an estimated 120,000 remain chronically ill.

Justice has eluded the people of Bhopal for over 17 years. Union Car-
bide negotiated a settlement with the Indian Government in 1989 for
US$ 470 million, US$ 370 to US$ 533 per victim, a paltry sum too small
to cover most medical bills. In 1987, a Bhopal District Court charged
Union Carbide officials, including then CEO Warren Anderson, with
culpable homicide, grievous assault and other serious crimes. In 1992,
a warrant was issued for Anderson's arrest. In November 1989, the offi-
cial figure was 3,598 dead. In October 1990, the Indian government
was talking of 3,828 dead as a basis for determining claims against
Union Carbide. Later, the Bhopal investigative judge reported having
done 4,950 post mortem examinations during the first five or six months
of the 1985. The official count then went up to 4,136 in December 1992
and to 7,575 in October 1995 — almost double the number used as the
basis for the settlement between the government and Union Carbide.
The local survivors’ organizations estimate that 10 to 15 persons conti-
nue to die every month. Further, some 100,000 persons who never re-
ceived any compensation at all still require intensive medical attention.
As for the site, it still has not been cleaned up and thus continues to
contaminate the area’s groundwater.

This is extracted from the Greenpeace file on Bhopal: http://www.greenpeace.org
/international/campaigns/toxics/toxic-hotspots/the-disaster-in-bhopal .
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Illustration 3

Complex Montages

The file on the Prestige: unpunished responsibility

TNCs have often resorted to complex financial set-ups for the transport
of dangerous and polluting products in order to shirk the responsibilities
and the real costs of their activities. An example of this is the oil tanker
Prestige, which in November 2002 floundered off the coasts of Portu-
gal, Spain and France, while carrying 77,000 tons of oil. It was registe-
red in the Bahamas, managed from Greece (Coulouthros) and was
carrying the oil of a Swiss company run primarily by Englishmen and
whose current owners are Russian (Crown Resources of the Alfa Group).

In most cases, the captain or the crew of the boat are indicted, if there
are any indictments at all. In general, it is public entities and the people
who pay for most of the damage caused.

In the case of the Prestige, the International Oil Pollution Compensation
Funds (IOPC Funds)* announced that it would pay for cleaning up and
compensation to victims only to a maximum of € 150 million. However,
the IOPC had itself estimated that the total losses would be as high as
a billion euros.

According to its bulletin of 8 November 2005, as reported by the Asso-
ciated Press, the IOPC received 421 claims for compensation in France
for a total of nearly € 99 million, including a claim from the French go-
vernment of over € 67 million. For the time being, it has adjudicated 351
claims for compensation. As for Spain and Portugal, they, up to now,
have put in claims for, respectively € 114 million and € 740 million.

Source: Press release from “Les amis de la terre” (France, 9 May 2003) and articles
published in the French newspapers Le Nouvel Observateur (13 November 2005)
and Le Monde (19 November 2005).

*  The International Oil Pollution Compensation Funds (IOPC Funds) are three
intergovernmental organizations (the 1971 Fund, the 1992 Fund and the Supple-
mentary Fund) which provide compensation for oil pollution damage resulting
from spills of persistent oil from tankers. (http://en.iopcfund.org/). It is worth no-
ting that the maximum amount of compensation available, according to the 1992
convention, for the Prestige accident is € 171.5 million (cf. http://en.iopcfund.org/
newspdfs/Oct05e27.pdf). Following the increase of “junkships”, IOPC had to
increase the level of compensation to about a billion euros (US$ 1.082 million)
starting on 1 November 2005 (http:/en.iopcfund.org/SDR.htm). But will that be
enough to repair the irreversible damage caused to the flora and the fauna?
Preventing these boats from plying the seas seems to us equally difficult as long
as there is no strict legislation in place that prevents this sector from resorting to
“sacrifices” in the area of security and to complex montages in order to reduce
costs.
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Illustration 4
Fraud

Since the fraudulent bankruptcy of Enron, the United States energy bro-
ker, several TNCs have hit the front pages.

Parmalat: “the robbery of the century”

Parmalat, the Italian agri-business transnational, collapsed two years
ago following a financial scandal, leaving a loss of CHF 22 billion (€ 14 bil-
lion) and wiping out some 135,000 investors. The indictments related to
the manipulation of its share price on the stock exchange, interference
with the oversight authority Consob and false audits. Saved in extremis
from bankruptcy by the ltalian government, the company is now
undergoing a “restructuring” by Enrico Bondi, its current director.
According to Bondi's attorney, Marco De Luca, “A crash leaving a hole
of € 14 billion is impossible without the support of financial institutions.”
For this reason, Bondi has filed claims for damages of over CHF 60
billion against the following banks: UBS, Deutsche Bank, Bank of
America, Citigroup and J.P. Morgan. This last has already paid out
some CHF 230 millions to settle court actions and claims for damages.

Source: Le Courrier (Geneva), 27 September 2005.

lllustration 5
False Competition

Swissair

Following the collapse of Swissair, its profitable subsidiaries were allot-
ted to various share holders. Gate Gourmet, for example, was bought
by Texas Paris Pacific, which is financed — just as Swissair was — by
the biggest Swiss bank, UBS. Gate Gourmet, which still employs
34,000 workers through the world, artificially lowered the prices of
sandwiches in London in order to put pressure on the workers in
Geneva to accept a 12% reduction in pay, refusal of which would have
resulted in closing down Gate Gourmet, according to a document con-
taining the manipulated figures given to the workers...

Source: testimony of the union official Rémy Pagani, during the 3" Assises de la Com-

mission internationale d’enquéte pour la sauvegarde des droits fondamentaux in Geneva
21-22 May 2004.

Additionally, the “grounding” of Swissair and the Swissair-Crossair-Swiss saga which fol-
lowed cost the Swiss taxpayers CHF 4.7 billion before the new company was sold off to
Lufthansa for CHF 70 million. This does not take into account the concomitant disasters
inflicted on the Belgian and French taxpayers through Sabena and Air Liberté.

(Cf. http:/lmww.tsr.chitsr/index.html?siteSect=370501&sid=6168524&ckey=113109459200)
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Illustration 6

Influence Networks

A minority of powerful men wields enormous force by virtue of not only
the financial means at their disposal but also through the networks of
influence in the upper echelons of politics and finance. The close ties
between, on the one hand, several members of the United States
government and president George W. Bush and, on the other, certain
TNCs, in particular those of the energy sector, were openly cited during
the run up to the invasion of Iraq 2003. (Cf. among other sources, http://
webplaza.pt.lu/greenpea/nowar/barons.htm).

Two more examples follow.

Nestlé

Peter Brabeck-Letmathe, CEO and chairman of the board of Nestlé,
also sits on other prestigious boards of directors such as Oréal, Crédit
Suisse, Alcon, Cereal Partners Worldwide, Roche etc. He is also a
founding member of the World Economic Forum and a member of the
European Roundtable of Industrialists (ERT). But Brabeck is not at all
the only member of the Nestlé board of directors with close and strong
ties to other corporations as well as to private and governmental institu-
tions. Thus, Helmut Maucher, CEO of Nestlé from 1981 to 1997, is
currently the chairman of the ERT (since 2003) and sits on the board of
Bayer A.G., Deutsche Bahn A.G., Henkel, Koc Holding, Ravensburger
A.G. and Oréal. Rainer Gut, chairman of Nestlé until the spring of 2005,
is also honorary chairman of Crédit Suisse, chairman and CEO of
Uprona, as well as being a member of the board of Oréal, Péchiney
S.A. and Sofina S.A. André Kudelski, member of the board at Nestlé, is
also a member of the board of his own company, Kudelski S.A., as well
as a member of the board at Dassault Systems and Groupe Edipresse.
He also sits on the Crédit Suisse Advisory Board, on the board of the
Swiss-American Chamber of Commerce and on the steering committee
of Economiesuisse. Nestlé has counted among its board members per-
sons such as Kaspar Villiger, a former Swiss Federal Council member
and an ardent defender of Swiss banking secrecy, and the late Arthur
Dunkel, the director of the GATT (since 1995, the WTO) between 1980
and 1993, one of the main drafters of the Marrakech agriculture agree-
ment that has allowed the liberalization of the agricultural products
markets.

Source: Attac contre I'empire Nestlé published by ATTAC-Vaud, May 2005.
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Dow, Shell, Dole, Chiquita...

Nemagon is the commercial name of the chemical dibromochloropro-
pane (DBCP) designed to fight the nematodes that thrive on banana
plants, causing a discoloration of the fruit and thus making it less attrac-
tive — a problem in an international market obsessed by appearances.
This pesticide, used widely since the 1970s, helps the plant grow faster
and produce bigger bunches of bananas, but it is a toxic chemical sub-
stance that is slow to decompose (known also as a persistent organic
pollutant or POP). It can remain in the ground for hundreds of years
causing harm to living beings and to the environment.

A 1958 internal report of the Dow Chemical Company showed that
DBCP caused sterility and other serious afflictions in laboratory rats. In
1975, the United States Environmental Protection Agency determined
that nemagon had carcinogenic properties. Two years later, studies
demonstrated that a third of the workers making DBCP at the laborato-
ries of Occidental Chemical Corporation had become sterile.

The use of nemagon has been prohibited in the United States since
1979, but it was still used in Nicaragua until the TNCs left the country in
1982, leaving behind them thousands of sick farmers. These people are
still suffering today from various forms of contamination, and the num-
ber of cases of liver failure and cancer has increased exponentially.

In January 2001, the Nicaraguan Congress passed Law 364 (Ley Espe-
cial para la Tramitacién de Juicios Promovidos por las Personas Afec-
tadas por el Use de Pesticidas Fabricados a Base de DBCP). This law
is the only hope that the farmers have of any compensation by granting
them economic and legal support from the government in bringing law
suits against the companies in question. Thanks to this law, the first
claims against the Shell Oil Company, Dow Chemical, Occidental Che-
mical, Standard Fruit, Dole Food and Chiquita Brands International
were filed in March 2001.

On the basis of Law 364, the pesticide manufacturers Dow and Shell,
as well as the grower Dole, were ordered by the courts, in December
2002 and March 2004, to pay almost US$ 600 million to several hun-
dred workers who had been contaminated on the banana plantations.

It is estimated that the total amount of compensation will be US$ 17 bil-
lion. This amount has attracted many opportunists in search of a wind-
fall, among whom have been law firms and several political leaders who
claim to represent the interests of “those legitimately ill”, while at the
same time accusing each other of representing people “who never pea-
led a banana in their life”. These disputes have allowed the TNCs to
complain of a fraudulent inflation of the number of the sick. Thus, the
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struggle for compensation is made to look illegitimate, and the court
cases drag on and on.

Today, the corporations are trying by any and all means to have these
judgements overturned, even requesting help from the United States
government so that it will put pressure on the Nicaraguan authorities.
The United States has also threatened Nicaragua with stopping their in-
vestments if the law in question in not repealed. In this way, the United
States government has become an accomplice to the corporations’ vio-
lations of the Nicaraguan workers’ right to health.

At the same time, Dow Chemical has introduced an amendment to the
fourth version of the free trade agreement between the United States
and the Central American countries that allows investors to sue a coun-
try for compensation if they consider that a law of the country or a jud-
gement by a local court violates the principle of “just and equitable
treatment”.

As for Dole, it has proposed this year to invest once again in Nicaragua
if the government withdraws the claim against it for the use of pesti-
cides.

Extracts of articles by Jesus Ramirez Cuevas, 7 November 2005, translated from
Spanish into French by the Réseau d’information et de solidarité avec I'Amérique latine
(http://risal.collectifs.net/article.php3?id_article=1462#nb5) and from L'Evénement syn-
dical, No. 28/29, 7July 2004.

C. What are the Governments Doing?

In general, many countries not only tolerate orir thational territo-
ry the violations committed by TNCs, but they gthem their blessing
and even participate actively in them. The ruliniges of the North
spare no effort to assure the expansion of their ®WCs. As for those
in the South, for the most part they worry veridiabout these viola-
tions, aiming above all to integrate themselves the world’'s upper
social crust, to enrich themselves and to mairitair power, oblivious
to the needs of the overall population of theirrdoes. It is also true
that certain countries of the South simply do reotehthe means nor the
ability to supervise the harmful activities of TNG®t to mention fa-
cing up to the threats and blackmail to which thesy/subjected.

On the other hand, those governments that canis&etteeir juris-
diction over TNCs do not wish to do so and contéemselves with
empty declarations. Thus, the French presidenguéscChirac, stated
on the occasion of the G-8 meeting in Evian, ththe “role of the
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corporation is to produce, but not in just any dtads. We cannot ac-
cept that the pirates of globalization prospér.”

Worse, when a corporation finds itself on the vesfjbankruptcy, it
appeals to the government to “clean up the meds&reas public funds
are less and less available owing to the tax braeg&srded to TNCs at
the expense of public expenditures. For exampke,Rtench govern-
ment allocated € 16 billion in 2004 to save Alstamd France Télé-
com. The British government has had to invest & 3iillion since
1993 to support its railroads (Railtrack, now Netkvdrail), even
though they were privatized over ten years ago.Jiiéad States gov-
ernment has injected some $ 35 billion into théir@rindustry since
2001 to save both the construction and the traa@bs. And the Swiss
government spent CHF 2 billion (see lllustratiorirbpn effort to save
its national airline, Swissatf.

Considering all the preceding, it is obvious thHare is a pressing
need for governments to act to promote an inteynatilegal frame-
work for TNCs protecting human rights.

15 Cf. Le TempgGeneva), 2 June 2003, and see lllustration 5.
6 Cf. Le TempgGeneva) 18 August 2003.
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D. What is “Civil Society”'” Doing?

The huge power of the TNCs and their non-respebiuaian rights
have given rise to ever more numerous and morel wiiczen move-
ments demanding that these companies respect hrighas. One ex-
ample of such a movement is the “Clean Clothes” paagm against
child labor, against financial crime, against intauma working condi-
tions, for the respect of trade union rights ararights of peoples etc.
The objects of most of these campaigns are alsio weh by the Per-
manent People’s Tribundiwhich has denounced:

- seven sports clothing TNEdor their “generalized assault on work-
ers’ rights in the garment industry..., the use dfdckabor..., of
forced labor etc.”;

- two oil company TNC¥ and the French government for “violation of
the rights of the African peoples, linked to oipexting in Africa”;

- three other TNCS for “undermining the legal functions of govern-
ments, non-respect of the precautionary princiglerjous negli-
gence causing death to thousands of perséns”.

These campaigns and symbolic citizen actions héageg — and
continue to play — an important role in mobilizipgblic opinion. They
have, among other things, contributed much toiadejtidicial authorities
in various countries, who have demonstrated eveater interest in the
illicit activities of TNCs. Thus, numerous courtsea against TNCs and
their managers and directors, indicted for seveasbgories of human
rights violations, are currently under way in diffist national jurisdictions.

However, these actions at the national level, gsifitant as they
may be, will not suffice, given the capacity of T8l be “everywhere
and nowhere” and the transnational character of Hativities. These
actions need to be completed by measures at gxational level.

17 By “civil society” we mean exclusively NGOs concedhwith public interest and
social movements. It in no way comprises the peiv@tommercial) sector, even
though some people lump them together, deliberatehot.

8 Heir to the Bertrand Russell Tribunal on Vietnahe Permanent People’s Tribunal
was created in 1979 by Lelio Basso. A tribunal pihon, its authority derives from
no government. It draws on the universal consciarzkis composed of 60 mem-
bers, of whom 23 are lawyers and five are NobaePwinners, coming from 31 dif-
ferent countries.

19 Nike, H&M, Levi Strauss, Otto Versand, C&A, Walt ddiey and Adidas (Brussels,
May 1998.

20 Shell and EIf Aquitaine (Paris, May 1999).

21 Monsanto, Union Carbide, Rio Tinto Zinc (Warwickakéh 200).

22 Cf. Note 3.
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IIl. TOWARD AN INTERNATIONAL
JUDICIAL FRAMEWORK FOR TNCs
FAVORING THE PROTECTION

OF HUMAN RIGHTS

Under pressure from NGOs and social movements, SONEs
have made declarations of good intentions, claimmgupport good
governance and the use of ethical rules in busimessmgemer. But
this produces little in the way of a change inthehavior. In fact, en-
forceable legal instruments are non-existent, Andstate of current le-
gislation does not admit the regulation of TNCsspensibilities.
Hence, it is necessary to create a legal framewack as the norms ad-
opted by the United Nations Sub-Commission for Fnemotion and
the Protection of Human Rights, with certain reser{Cf. 111.A)

A. The Inconsistency of Voluntary Codes of Conduct

TNCs are opposed to all enforceable regulations rifight affect
them, preferring voluntary codes of conduct. Thhey have adopted
numerous voluntary codes of conduct, while spendingsiderable
sums on advertising. These codes have no enfoecdabal status.
They act only to define a minimum of what TNCs ntighlerate. Ob-
serving this minimum is presumed to exempt thenmfiany further
responsibility.

A study done by the ILO in 1998 pointed out thdtthe of all the
voluntary codes of conduct reviewed, only 15% nmrad freedom of
association, 25% forced labor, 40% earning levéf8o child labor,
66% non-discrimination and 75% health and on-thesjafety.

Generally, the codes are very selective regarditegnational labor
standards. The World Bank, for example, prohibiisdéd child labor
but rejects the principle of freedom of associadod has been distrust-
ful of trade unions owing to the their ability tfiexct the labor market.

z Cf. among other articles, “L’integrité est désorsn& chose plus importante pour
PricewaterhouseCooperd’e TempgGeneva), 26 August 2003.
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Voluntary codes pose other problems:

- they cannot replace authoritative standards dstedal by national
governments and intergovernmental organizations;

- as private initiatives, they fall outside the natiwe activity of go-
vernments and international organizations;

- they are woefully inadequate;

- their implementation is erratic for it dependsirety upon the good
will of the corporation(s) in question;

- there are no independent mechanisms for monit@angpliance;

- their requirements are almost always below alreadsting interna-
tional standards.

In sum, transnational corporations do not takeossty their own
codes of conduct. The numerous TNCs that have gigndo theGlob-
al Compact(a partnership between the United Nations and TNCs
claiming to be “socially responsible corporationsften violate human
rights and workers’ rights. (Cf. 11.B.3. of thiser)

B. Possibilities and Limits of National, Regional ad
International Legislation: a Brief Overview of the Situation

Although there is no comprehensive and harmoniegislation de-
signed specifically to address the harmful actgitdf TNCs in the area
of human rights, the existing jurisprudence atrthgonal, regional and
international level can serve as a basis for bniggiorporations to law,
in certain cases at least, so that their crimesxaogo entirely un-
punished.

1. At the National Level

a. The United States of America the Alien Tort Claims Act

Passed in 1789, thdien tort Claims Ac(ACTA) allows “any civil
action by an alien for a tort only, committed imlaition of the law of
nations or a treaty of the United Staté&s.”

Originally, this law was passed to prosecute casesracy, then the
slave trade. It remained largely unused for alnst centuries before
being resuscitated in 1979, when the father andrai$ Joel Filartiga, a
seventeen-year-old who had been tortured to deafaraguay, used
the act against Joel’s torturer, who was livinggnooklyn at the timé3

24 Cf. http://www.globalpolicy.org/intljustice/atcataindx.htm
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The ATCA is based on norms of international custymaw such
as the prohibition of slavery, torture, genocidgrwerimes, crimes
against humanity etc.

However, it deals only with torts, namely cases ¢aposed to
criminal), with the result that the only outcomesgible for a success-
fully argued case is the awarding of damages.

In the 1990s, numerous suits against TNCs werectachunder this
law. The first plaintiffs to win, in 1997, pleadesjainst Unocal, a
transnational petroleum company accused of contpiitiforced labor,
rape and murder committed against Burmese pealsar@srmese sol-
diers hired by Unocal to assure the security obipipeline construc-
tion site across the south of Burfida-earing a conviction and the
court-ordered opening of its archives to publiauioy, Unocal chose,
in April 2005, to negotiate an out-of-court settirhwith the victimg?
The Swiss banks, under attack for having profitednfthe Holocaust,
had already chosen this route in 1998. To predbeie image and their
business in the United States, they agreed to [&#/1J25 billion to the
representatives of the victims (Jewish organizatioased in the United
Statesy?

Currently, several cases have been brought onatime grounds in
the United States. The most recent (July 2005) emscthe biggest
agri-food companies in the world, Nestlé, Archenie&s Midland and
Cargill. They are accused of complicity in the fickiing of children,
torture and the forced labor of Malian children whearvest the cacao
that these corporations import from Ivory Coast.1@fto 14 years of
age, these children work up to 14 hours a daynateoaid, are barely
fed and are often beaten. However, in 2001, folhgnseveral scandals
linked to child labor, numerous corporations, byngig the voluntary
initiative known as “The Harken-Engel Protocol’egfed to observe a
system of certification of their cocoa supplierswuaig that the suppli-
ers used no child labor on the plantations andttiet treated their em-
ployees properly.?

% Cf. Filartiga v. Pena-lrala, 630 F.2d 876, 887 &2in.(2d Cir.1980):
http://cyber.law.harvard.edu/torts3y/readings/upaaD2.html.

% Cf. Doe v. Unocal and Roe v. Unocal, http://wwwtBeghts.org/unocal/index.html

27 Cf. http://www.golbalpolicy.org/intljustice/atcatatindx.htm and the press release
from Earthrights: http://www.earthrights.org/newsgs_unocal_settle-shtml.

2 Cf. http://www.geneve-finance.ch/index.cfm?pagegfifidossiers/archives/
fonds_desherence&langauge=FR&Language=EN.

2 Cf. the Bulletin Suisse des droits de I'enfa@wiss Bulletin on the Rights of the
Child), Nos 2/3, September 2005.
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The increasing attention — and use — that the ATi@#é\received has
triggered a series of counterattacks, particulrdgn the Bush adminis-
tration, which has invoked, as justification foreamding it, the threat to
the sovereignty of other countries [sic] and t@finational investment.
It is supported in its efforts by other governmersisch as the Swiss
government, which considers the ATCA “contrary tdernational
law”. In a letter to the United States Supreme Coudanuary 2004,
the Swiss authorities argued that the ATCA “interfewith national
sovereignty and entails an additional financialtdosgovernment ad-
ministrations”, while requesting that the law bstrieted to cases with
“an appropriate link” to the United States or “ingaking United States
citizens"

Along the same lines, on 17 October 2005, Senatmie Feinstein
(Democrat from California), who was given in May tbe same year
US$ 10,000 by the Chevron oil company politicali@ctcommittee,
sponsored a reform bill (S.1874) that would haveatively rendered
the ATCA null and void. This proposal would havarkd any com-
plaint against a foreign government for abuseg®own territory, war
crimes, crimes against humanity, terrorism and Icarel inhuman
treatment. It would have required direct partidipatin the crime by
the accused, not their complicity. And it would Baween up to the ad-
ministration to decide whether a case could bechbgra United States
court3 Under pressure from human rights groups and uni®esator
Feinstein withdrew the bill on 25 October 2005,imliag that she
needed more time to work on its languége.

b. France

In August 2002, with the help of the Sherpa Asdomigt® Burmese
refugees took the managers of Totalfinaelf andfiitiate Totalfinaelf
E & P Myanmar, respectively Thierry Desmarest ardvid Madeo, to
court for incidents of “illegal confinement” goidmack to 1995.

30 Cf. http://ch.altermedia.info/news/suisse.

S1 Cf. http://www.globalpolicy.org/intljustice/atcatatindx.htm.

%2 For commentary by Marcel Herbke see
http://www.globalpolicy.org/intljustice/atca/2008260il.htm
and by Anthony J. Sebok see http://writ.news.findtm/sebok/20051031.html.

3 An international lawyers network based in Parig, BHERPA undertakes both civil
and criminal suits against businesses (both paterftorations and subsidiaries)
guilty of crimes in countries of the South, once ftrisdiction of courts where the
company is headquartered or where its primary efficlocated can be ascertained.
Cf. http://association.sherpa.free.fr/lesactiomslht
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According to the plaintiffs, Burmese military bditbas financed by
the Total affiliate, between October and Decemi#95] forcibly re-
cruited workers for the construction of the gasepie being built
between the Burmese gas field of Yadana, in theaArath Sea, and an
electric power generating plant in Thailand. OnMay 2004, the Nan-
terre prosecutor estimated, in a finding sent éogkamining judge, that
the crimes “of kidnapping and illegal confinemenited by the plain-
tiffs in their case were not applicable and shdadddropped. In a ruling
dated 25 June, the Nanterre examining judge Katbe@orner, de-
clared that she was opposed to dropping the chaggesquested by the
prosecutor and filed an appeal with the appellatetoof Versailles. In
keeping with the request of the examining judge,appellate court, on
11 January 2005, rejected the Nanterre prosecsti@gjuest for a sus-
pension of the proceedings.

On 29 November 2005, in a move similar to Unocallstal chose
to settle out of court, agreeing to pay the Burm@atiffs (eight, ori-
ginally, but one had died in the meantime) € 10,8Qflece and to set
up a fund of € 5.2 million for other persons “whaght be able to
prove that they had been forcibly employed andbtber collective hu-
manitarian acts in favor of housing, health andcation”*

It goes without saying that preparing and bringiages at the natio-
nal level requires considerable investments of tamé money, and the
cases often drag on seemingly endlessly. Howelisr rémains one of
the most effective means of reining in the vorasiappetite of TNCs.
Further, once a conviction has been brought dotvstands as a pre-
cedent that can deter future violations.

2. At the Regional Level

a. The Organization of Economic Cooperation and Deslopment
Adopted in 1976 and revised in 2000, Baidelines for Multina-
tional Enterprisesof the Organization of Economic Cooperation and

Development (OECD) are non-binding recommendatidrafted by
member governments for the “multinational busingsseerating in or
from OECD countrie® They cover such matters as employment and

34 Cf. http://www.birmanie.net/birma/ab101.html.

% Cf. the French daily.ibération 30 November 2005.

% The OECD came into being in 1961. It supersededCiganization for European
Economic Cooperation, which had been founded irB184coordinate the Marshall
Plan for European economic recovery following WoN@r 1. The organization has
29 full members: Australia, Austria, Belgium, Caaathe Czech Republic, Denmark,
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industrial relations, human rights, environmentpimation disclosure,
combating bribery, consumer interests, science aechnology,
competition, and taxation. The only reference ton&n rights in the
Guidelinesis the exhortation that TNCs “respect the humaghtsi of
those affected by their activities consistent wite host government’s
obligations and commitmentg’”

Five years after the 2000 revision, OECD W&tclonducted an in-
vestigation into the effectiveness of these prilesipand published its
report in September 2005. Its conclusion: “Fivergean, there is no
conclusive evidence that til&uidelineshave had a positive, compre-
hensive impact on multinational enterprises.... Agabal mechanism
to improve the operations of multinationals, thaidelinesare simply
inadequate and deficient”

According to this report, several of the Nationabn@ct Points
(NCPs}° of the biggest OECD countries have made it knoguite
clearly, that they do not want to get involved anflicts with business
enterprises that have violated tfiidelines The United Kingdom
NCP openly declared that its role was not to sanctir to hold com-
panies to account, thus eliminating the only pdssileterrent effect of
the procedures. The United States NCPs also faltlvis category*

However, it appears that some governments and dmssifedera-
tions have recently started to proclaim the virtoéghe Guidelines
presumably because of the perceived threat of difgnU.N. instru-
ment on the human rights responsibilities of tratismal companie§.

Finland, France, Germany, Great Britain, Greecendduy, Iceland, Ireland, Italy,
Japan, Korea, Luxembourg, Mexico, the Netherlandseyw Zealand, Norway,
Poland, Portugal, Spain, Sweden, Switzerland, Twrkad the United States. Cf.
http://www.oedc.org.

3 Part |, Chapter 2, § 2; cf. http://www.oecd.orgétetcd/56/36/1922428.pdf.

% Set up in March 2003 at Amersfoort in the NethattarOECD Watch is an interna-
tional network comprising 47 NGOs whose purpos&dsinform the wider NGO
community about policies and activities of the OE@Restment Committee and to
test the effectiveness of the OECD Guidelines fadtMational Enterprises’Five
Years On: A Review of the OECD Guidelines and NatiocContact Points:
http://www.somo.nl/html/paginas/pdf/OECD_Watch_fiyears_NL.pdf.

3 1bid.

4 NCPs are government offices established to promoteltinationals’ adherence to
the Guidelines.

4! 1bid, note 38.

42 1bid.

26



b. The African Commission on Human and Peoples’ Rigs

The decision adopted by the African Commission ammin and
Peoples’ Rights during its 3Qegular session (Banjul, October 2001)
regarding violations committed against the Ogompbe by the Nigeri-
an national oil company and the TNC Shell with ¢goenplicity of the
Nigerian government constitutes a case study.

According to the Commission, the government “shooudd allow
private parties to destroy or contaminate food mesjr and prevent
peoples' efforts to feed themselves”. Noting violad of numerous
rights listed in theAfrican Charter on Human and Peoples’ Rights
such as the right to health (Art. 16), and thaltpabples shall have the
right to a general satisfactory environment favteab their develop-
ment." (Art. 24), the Commission:

“Appeals to the government of the Federal RepubfidNigeria to

ensure protection of the environment, health awmdlihood of the

people of Ogoniland by:

“stopping all attacks on Ogoni communities and leesdby the Ri-

vers State Internal Securities Task Force and piingi citizens

and independent investigators free access to thioty;

“conducting an investigation into the human righislations des-

cribed above and prosecuting officials of the se#gudorces, NNPC

[Nigerian National Petroleum Corporation] and rekewt agencies

involved in human rights violations;

“ensuring adequate compensation to victims of thenan rights

violations, including relief and resettlement atmige to victims of

government sponsored raids, and undertaking a cehwrsive
cleanup of lands and rivers damaged by oil operatjo

“ensuring that appropriate environmental and sodialpact assess-

ments are prepared for any future oil development #hat the safe

operation of any further oil development is guasst through ef-
fective and independent oversight bodies for thefgim industry;
and

“providing information on health and environmentakks and

meaningful access to regulatory and decision-makboglies to

communities likely to be affected by oil operatidfis

4 The Social and Economic Rights Action Center foo@mmic and Social Rights v.
Nigeria, African Commission on Human and Peoplegh2, Comm. No. 155/96.
http://www1.umn.edu/humanrts/africa/comcases/155t86nl.
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c. The European Court of Human Rights

In its 10 November 2004 ruling, the European CafrtHuman
Rights unanimously condemned Turkey on grounds of non-respect of
the right to private and family life (Art.8) for timg authorized the cor-
poration E.M. Eurogold Madencilik (later renamedridandy Madeci-
lik A.S.) to use cyanide processing in gold eximcin Bergamd?® In
challenging this authorization, the residents ofgadena had alleged
that there would be health risks, pollution of twater tables and
destruction of the local ecosystem. Although theynwtheir case in
court in 1997, the Turkish government on severahsions reaffirmed
its trust in the company. So, the plaintiffs wemttthe European Court
of Human Rights in September 1998.

3. At the International Level

a. The Tripartite Declaration of the ILO

In 1977, the International Labor Organization apptbtheTripart-
ite Principles concerning Multinational Enterprisesd Social Policy
whereas in 1976 the OECD had adopted @wedelines for Multi-
national Enterprisesnd in 1974 already the United Nations had begun
to draft guidelines for TNCs that were never corgule

The Tripartite Declarationis not binding; this is obvious from the
text, for it merely recommends to governments, napleyers’ and
workers’ organizations and to TNCs voluntary obaaoe of principles
dealing with employment, training, working and tigi conditions as
well as professional relations. Although theclarationwas amended
in November 2000, its 35 recommendations, as welteferences to
35ILO conventions, are all of a non-binding charaéerTNCs.

A procedure for monitoring compliance with tBeclaration was
provided for, based on Article 10 of the ILO condton. During its
March 1978 sessions, the Administrative Counciluesed member
states to submit periodic reports on their progredmplementing the
Declaration in consultation with employers’ and workers’ angaa-
tions. After examining the reports that it had reed, the Administrat-
ive Council, during its November 1980 sessionsate@ a permanent
commission in charge of monitoring thgeclaration which would
meet at least once a year. It was also decidedgthagrnments should
submit reports every three years. A procedurexXanening differences
of interpretation of the provisions of tbeclarationwas also set up. The

44 Cf. Taskin et al. v. Turkey, No. 46117/99.
4 Cf. http://press.coe.int/cp/2004/560f(2004).htm.
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monitoring is carried out by means of a questiomnasent to
governments and to employers’ and workers’ orgdioiza (but not to
TNCs). Once the responses have been examinedctimsyitute base-
line data for an analytical report drafted by pdrtite group, which, in
turn, is examined by the Sub-Commission on Mulioretl Enterprises
and approved by the Administrative Council. For tWarch 2001
session, 100 of the 175 member states of the ILdDrésponded to the
questionnaire. As this is a voluntary procedure/egoments are under
no obligation to respond. Moreover, the Sub-Comimisson
Multinational Enterprises can make only recommeiodat for it is not
authorized — unlike the WTO — to impose sanctiams take effective
measures.

b. The Global Compact

Launched with much pomp and ceremony in July 2600 IN. Sec-
retary General Kofi Annon, th&lobal Compaciaspired to encourage
TNCs, on a voluntary basis, to commit themselveshserving ten
principles based on respect for human rights antk veod environ-
mental standards as well as to fighting corruptiédithough at its in-
ception several “major” organizations (NGOs andbuagij in particular)
supported this initiative, the overwhelming majpritf NGOs and so-
cial movements denounced it as a fraud. In fadt, dgreement is
without any legal fundament and says nothing ahawifying TNC
compliance with the commitments that they claichdwe made.

This “partnership” seems above all designed tordfféCs signing
on to it — often accused of human rights violatiena means of en-
hacing the image they project before the pulSlitoday, many NGOs
that originally supported th&lobal Compacthave come to acknow-
ledge its limits and now favor standards such asdfproposed by the
United Nations Sub-Commission for the Promotion #rel Protection
of Human Rights (see part Ill). In reaction to tHitNCs attempted to
restore credibility to th&€ompactby holding a summit conference in
June 2004 in New York involving a group of NGOs.

The analysis of the United Nations Research Instifor Social De-
velopment (UNRISD), which has been working for ogeedecade on
the question of the responsibility of TNCs, is umgqcal concerning
public-private partnerships such as @lebal Compact:

4 Cf. among other sourceBpilding on Quicksand: The Global Compact, Demdcrat
Governance and Nestl@ublished by the CETIM, IBRAN-GIFA (Geneva) arftbt
Declaration of Berne, October 2003.
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“... Public Private Partnerships provide transnatidr@rporations

with the opportunity to enhance their image anéhfluence policies
as a result of privileged relations that they etdsr with the

governments of developing countries and multildterganizations.

Many of these partnerships are used to break intew market, to
obtain preferential access to developing countriegirkets and to
exploit this advantage and get a jump on the coitipret The part-

nership approach sometimes ignores certain fundsah@rcompat-

ibilities existing between developing countriedenests and those
of the TNCs. The world macro-economic regime, cedten trade

and investment liberalization, which creates candg favorable to

TNCs but often limits the options of developingntoes’ govern-

ments at the same time as it limits their reveillustrates this very
well. TNCs and powerful trade pressure groups atyigupport this

regime and are opposed to political reforms propmbbg numerous
intellectuals, militants and decision-makers. Parghips with

United Nations institutions offer TNCs the meangwtuing their

particular political interests within the United Mans, and the U.N.
will thus see its public mission undermined if @gms to accept
policies that enjoy the preference of businessrprises but are far

from enjoying unanimous support throughout the d:6f1

According to the UNRISD, “The notion of ‘partnerghbetween the
U.N. and corporations must be reconsidered”. Thighy the UNRISD
is calling upon the U.N. to “combat the impresdibat it is conveying”
regarding a legal framework for TNCs and, amongiothings, to “re-
inforce the procedures designed to control theewspf ILO and of
international human rights standards, to suppornptaint proce-
dures...”™®

c. International Center for Settlement of Investmen Disputes
Within the World Bank, there is a powerful struetwalled the In-
ternational Center for Settlement of Investmentpbiss (ICSID)

established under théonvention on the Settlement of Investment Dis-

putes between States and Nationals of Other S{itedCSID Conven-
tion). Its headquarters are within the World Baeladiquarters, and the
chairman of the World Bank is also chairman of boai directors of
the ICSID. Little known to the public, this instantarbitrates” disputes

47 Cf. Responsibilité sociale et encadrement juridique slesiétés transnationales :
Synthese ,1Geneva, United Nations Research Institute foigb@evelopment, April
2005.

“8 1bid.
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between TNCs and governments. In practice, thisnmélaat govern-
ments no longer recur to their own courts for eatdnt of a dispute
with a TNC. As its name indicates, the ICSID Coni@n is an
international treaty, ratified by 136 countriesofd45 December 2002.
The ICSID has proven to be a powerful ally of TNfOs,it is subject to
heavy-handed influence from the commercial sectdr as already noted,
is under the direction of the president of the \Wd@ank. It goes without
saying that the World Bank is a long-standing ainch fadvocate of
privatization. Moreover, the norms of the ICSID lexle any mention of
human rights and environmental standards. (Sdeltbeing illustration.)

Privatization of Water: the World Bank
at the Service of TNCs

The United Nations Commission for Human Rights' Special Rapporteur
on the Right to Adequate Housing is disturbed, and justifiably so, by the
privatization of water, for “No dwelling should be deprived of water be-
cause such deprivation would render it unlivable”.*® In the study of a
preliminary case, he showed that the privatization of water has not
brought about an improvement in the quality of service for the poorest.
The Special Rapporteur has expressed his concern that, in spite of this
statement, the World Bank and the regional development banks
consistently support, in the poorest regions of the world, the privatiza-
tion of water supply services.

According to him, the privatization of public services can have “devasta-
ting effects on the economy and on social cohesion in case of
default.”®* He cites two examples in the annual report that he presented
to the Commission on Human Rights in 2002.

In 1999-2000, Bolivia, at the request of the World Bank, turned over the
management of its water supply and treatment system for the city of
Cochabamba to a single bidder representing several TNCs. Within the
framework of this arrangement, which was to last for 40 years, the wa-
ter rates immediately rose, going from an admittedly negligible level to
something in the neighborhood of 20% of monthly household income.
The armed forces intervened to stop citizen demonstrations, causing
six deaths, but the demonstrations continued until the consortium was
forced to leave the country.

49 cf. www.worldbank.org

% Cf. Report of the Special Rapporteur on adequate housing as a component of the right
to an adequate standard of living, Mr Miloon Kothari: E/CN.4/2002/59, § 56.

5 Ibid., § 61.
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In the United Kingdom, where the privatization of water supply and
treatment services is subject to rigorous control, a study revealed that
after privatization, the profits of the water companies had risen dramati-
cally in real terms while the customers had had to face repeated rate
hikes. The high salaries and the prerequisites accorded to the directors
and managers of the private companies triggered a general outcry.

The Special Rapporteur concluded that not only “several initiatives of
water privatization were considered a failure during the previous years”,
but also that “a multicountry comparison of public service delivery in de-
veloping countries found that ‘purely public water supply systems were
among the best performing systems overall™.>?

d. Disputes Settlement Body of the WTO

Comprising all the member states of the WTO, thepbies Settle-
ment Body (DSB) constitutes a system designedtttedeade disputes
between member states. It allows for a prelimir@mysultation proce-
dure between the disputing parties. If, after 6@sdao agreement has
been arrived at, a panel composed of three indemtrekperts is ap-
pointed by DSB. The conclusions of the panel anglibg and can be
rejected only by a consensus decision of all theOMiember states.

DSB decisions can be challenged before the permakgpellate
Body, composed of six persons. Appellate Body d@asscan also be
rejected by a consensus decision of all the WTO Ibeeratates within
the 30 days following the decision.

The “violating” country must provide compensatian the violation
to the affected country within 20 days. If it pstsiin its violation of a
WTO agreement, it must offer further compensatioheosubject to re-
taliatory measures. In this way, the plaintiff coyrncan apply limited
trade sanctions while waiting for the “losing” cérynto bring its policy
into line with the ruling or recommendations.

Theoretically, the sanctions must be imposed irséimee sector as that
which was the object of the complaint. If that & possible or effective,
they can be imposed in another sector coveredebirade agreement that
has been violated. If that, in turn, is neithersiae nor effective either,
the sanctions can be applied under another traderagnt®

This power to apply sanctions accorded to the Wo&ep numerous
problems.

%2 |bid., § 62 The following cities were cited by the Special Rapporteur: Sdo Paulo
(Brazil), Debrecen (Hungary), Lilogwe (Malawi) and Tegucigalpa (Honduras).
%3 Cf. http://www.wto.org .
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First, the decisions of the DSB are based on th&®OWgreements.
The WTO was created to promote and regulate intiems trade, and
its Agreements are, above all, favorable to TNQwus] the DSB re-
fuses to take into account the precautionary golacigeneral public
interest or human rights. This is illustrated imaag other matters, its
treatment of the question of beef containing horesoand that of as-
bestos. (See the following illustration.)

Second, there is a problem of “access, of cost @hnstructural
obstacles” in the DSB systethThus, for example, the chances of suc-
cess are conditional upon the choice of defensadeahereas a verit-
able international bar, dominated by Western legglerts, has grown
up in this area. Further, the countries of the Bowith the exception of
the emerging countries, of course, are not atngilicated in the nam-
ing of the judges, for the major countries have agma to maintain a
decisive influence in this mattér.

Finally, the DSB jurisprudence, which does not tak® account
human rights, constitutes a danger not only in ithgives primacy to
trade and financial matters over human rightsyt in that it reinforces
the practical prevalence of the WTO agreements loweran rights.

WTO: Trade at Any Price

The two cases given below were dealt with by the Disputes Settlement
Body (DSB) and show that trade takes precedent over human rights, in
general, and over public health, food sovereignty, the precautionary
principle and the general interest in particular; governments thus find
themselves forced to modify their legislation in order to guarantee trade
at any price.

Beef Treated with Hormones

In 1988 (before the creation of the WTO!), the European Union decreed
an embargo on meat treated with growth hormones. On 26 January
1996, the United States and Canada brought this matter before the
DSB. On 18 August 1997, the panel of the DSB decided that the EU
embargo was “inconsistent” with the SPS [sanitary and phytosanitary

% Cf. Commission on Human Rights, Sub-CommissionhenRromotion and Protection of
Human Rights, Fifty-fith session, ltem 4 of th@ysional agenda, Economic, Social and
Cultural RightsGlobalization and its impact on the full enjoymehhuman rights, Final
report submittedby J. Oloka-Onyango and Deepika Udagama,in acoocedaith Sub-
Commission decision 2000/10&/CN.4/Sub.2/2003/14: http://imww.unhchr.ch/Huridac
Huridoca.nsf/(Symbol)/E.CN.4.Sub.2.2003.14.En?Opetnahent.

%5 Cf. http://attac.org .

% Cf. inter alia, note 54 supra.
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measures] Agreement of the WTO. On 16 January 1998, the Appellate
Body confirmed this decision,’” ordering the EU to lift the embargo, un-
less it could demonstrate scientific proof of the dangerousness of meat
treated with hormones.*®

On 12 July 199, the DSB authorized the United States to impose import
tariffs on US$ 116.8 million worth of European products per year and
Canada to impose tariffs on CA$ 11.3 million.

On 7 November, the European Union informed the DSB that it had ad-
opted a new directive (2003/74/CE) “regarding the prohibition on the
use in stockfarming of certain hormones” and that “there was no legal
basis for the continued imposition of retaliatory measures by Canada
and the US”.%

Asbestos

On 28 May 1989, Canada brought a complaint to the DSB against France
(represented by the European Union) for its Decree of 24 December 1996
prohibiting the importing of asbestos and products containing it. On 28
September 2000, the DSB panel decided, among other things, that “the
‘prohibition’ part of the Decree of 24 December 1996 does not fall within
the scope of the TBT [Technical Barriers to Trade] Agreement”. On ap-
peal by Canada, the Appellate Body, in its 12 March 2001 ruling, con-
firmed the merit of the French decree, arguing that the French Decree
is “necessary to protect human ... life or health”, but, in favor of
Canada, it “reversed the Panel’s finding that the TBT Agreement does
not apply to the prohibitions in the measure concerning asbestos and
asbestos-containing products and found that the TBT Agreement ap-
plies to the measure viewed as an integrated whole.... At its meeting of
5 April 2001, the DSB adopted the Appellate Body report and the panel
report, as modified by the Appellate Body report.”®

e. Conventional U.N. Human Rights Bodies

Committee on Economic, Social and Cultural Rights

The Committee on Economic, Social and Cultural Righthe U.N.
body to which is entrusted monitoring of the impétation of the In-
ternational Covenant on Economic, Social and CalltRights by coun-
tries that have ratified it. Since 1990, the Comedthas sounded the
alarm concerning violations committed by TNCs.@Gsneral Obser-
vation No 8! regarding the obligations of governments, in comfty
with Article 2 83 of the Covenant, was cited by time working

57 http://lwww.wto.org/english/tratop_e/dispu_e/cases_e/ds26_e.htm .
%8 http://www.ladocumentationfrancaise.fr/dossiers/omc/ord.shtml .

9 http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds26_e.htm .
0 http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds135_e.htm .
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document prepared by the Sub-Commission, thatsayo

“...that the adoption of legislative measures is lly means way
exhaustive of the obligations of States partiesttfe phrase ‘by all
appropriate means’ must be given its full and natumeaning,
which is to say that the provision of judicial resies in support of
those rights should be included in those meastuteatso means
that States should be careful not to take any deditely retroactive
measures. In that context, States should draw uparge of
legislative measures criminalizing all activitiey lransnational
corporations which violate the above-mentioned fexuic, social
and cultural] rights.”?

Moreover, in itsGeneral Observation No 16n the right to water,
adopted in November 2002, the Committee on EconoS8icial and
Cultural Rights states that:

“The obligation to protect requires State[s] pari¢o prevent third

parties from interfering in any way with the enjamh of the right

to water. Third parties include individuals, groyg®rporation and

other entities as well as agents acting under thethority. The ob-
ligation includes, inter alia, adopting the neceagsand effective le-
gislative and other measure to restrain, for examphird parties

from denying equal access to adequate water; atidtpg and in-

equitably extracting from water resources, inclglimatural

sources, wells and other water distribution systems

“Where water services (such as piped water networkater

tankers, access to rivers and wells) are operatedamtrolled by

third parties, States parties must prevent thermfampromising

equal, affordable, and physical access to sufficisafe and accept-
able water. To prevent such abuses an effectivelaggy system
must be established, in conformity with the Covéeaad this Gen-
eral Comment, which includes independent monitorigpgnuine

public participation and imposition of penaltiesr faon-compli-

ance.™®

¢t Adopted on 14 December 1990.

2 Working document on the impact of the activitiesrafisnational corporations on
the realization of social, economic and culturaghts, prepared by Mr El-Hadji
Guissé pursuant to Sub-Commission resolution 1997/Conclusions and re-
commendations” § 24, E/CN.4/Sub.2/1998/6: httpdégasdds.un.org/doc/UNDOC/
GEN/G98/128/35/PDF/G9812835.pdf.

63 E/C.12/2002/11, § 23, 24. These paragraphs refekrtiocle 11 (recognizing “the
right of everyone to an adequate standard of livioig himself and his family,
including adequate food, clothing, and adequatesingt) and to Article 12 (re-
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In it final conclusions, adopted in 2004, followitige examination
of the periodic report of Ecuador, the Committeelaled that it was
“deeply concerned that natural extracting concesslave been gran-
ted to international companies without the full semnt of the concerned
communities”. It was also concerned about “the tiegdnealth and en-
vironmental impacts of natural resource extractiogpanies' activities
at the expense of the exercise of land and cuttghts of the affected
indigenous communities and the equilibrium of thesystem”. (8 12)

The Committee also requested that the governmersute that in-
digenous people participate in decisions affectivr lives” and, fur-
ther, requested particularly “...that the State padysult and seek the
consent of the indigenous people concerned pritreéémplementation
of natural resources-extracting projects and orlipudwolicy affecting
them, in accordance with ILO Convention No. 169amning Indigen-
ous and Tribal Peoples in Independent Countriee Toommittee
strongly recommends that the State party impleregislative and ad-
ministrative measures to avoid violations of enwirental laws and
rights by transnational companies.” (§ 85)

Human Rights Committe®
In its Concluding Obervationsegarding the report of Surinam, the
Human Rights Committee declares itself to be:
“concerned at the lack of legal recognition and gaatees for the
protection of indigenous and tribal rights to larmhd other re-
sources. It regrets that logging and mining coness in many
instances were granted without consulting or evdoriming indige-
nous and tribal groups, in particular the Maroondadmerindian
communities. It also notes allegations that mercuweg been relea-
sed into the environment in the vicinity of sucmpownities, which
continues to threaten the life, health and envirentrof indigenous
and tribal peoples. The latter are also said toviltims of discrimi-
nation in employment and education, and generaiti vespect to
their participation in other areas of life (arts6zand 27).

cognizing “the right of everyone to the highestiatble standard of physical and
mental health”) of the International Covenant ooiitimic, Social and Cultural Rights.

¢ Committee on Economic, Social and Cultural Rigfitsiity-second session, 26 April
— 14 May 2004,Consideration of reports submitted by the State”igsa under
Articles 16 and 17 of the Covenant — Concludingeolmtions of the Committee on
Economic, Social and Cultural Rights: EcuadBfC.12/1.Add.100:
http:/mmw.unhchr.ch/tbs/doc.nsf/(Symbol)/E.C.12dd.100.En?Opendocument.

 Entrusted with monitoring implementation by thetesaparties of the International
Covenant on Civil and Political Rights.
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“The State party should guarantee to members afjertbus com-
munities the full enjoyment of all the rights recizgd by article 27
of the Covenant, and adopt specific legislationtfos purpose. A
mechanism to allow for indigenous and tribal pespi® be

consulted and to participate in decisions that etfaem should be
established. The State party should take the napcesseps to
prevent mercury poisoning of waters, and therebiladbitants, in

the interior of the State party's territory®’

There are other U.N. mechanisms dealing with hunigints that
could be used against TNC human rights abuseseTifieior example,
the Special Rapportuer on the Right to Food witlonvithe commer-
cial sector should “cooperate fully” in the reatina of this right®’
Furthermore, the Committee on Elimination of Disgriation against
Women had clarified that:

“discrimination under the Convention is not restad to action by

or on behalf of Governments (see articles 2 (€j) and 5). For ex-

ample, under article 2 (e) the Convention callsSiates parties to
take all appropriate measures to eliminate discniation against
women by any person, organization or enterpri§e.”

Regarding the new Working Group on mercenariesugeh 2005
by the Commission on Human Rights, it should, ialex:

“monitor and study the effects and activities olvate companies

offering military assistance, consultancy and séguservices on

the international markets on the enjoyment of hunigints, particu-

larly the right of peoples to self-determinatiéh”

As shown above, the existing procedures are vaimedmplete —
indeed, ineffective — or even biased in favor & TiNCs. Further, there
is the difficulty for the victims and social movente to make them-
selves heard, given the complexity and the costdims of money,

% Human Rights Committee, Eightieth sessiGonsideration of reports submitted by
states parties under article 40 of the CovenantoAduding observations of the Hu-
man Rights Committee: Surineg§21, CCPR/CO/80/SUR, 4 May 2004:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/ CCPR.CDSBJR.En?Opendocument.

7 Resolution 19 of the 2004 Commission on Human Righ{CN.4/RES/2004/19 in
Commission on Human Rights : report on th& §8ssion, 15 March -23 April 2004.

% Recommendation No 19, adopted in 1992: http://wwavalnr.ch/tbs/doc.nsf/0/
cal2c3a4eaB8d6c53c1256d500056e56f/$FILE/G0441302.pdf

% Resolution 2 of the 2005 Commission on Human Right$2 (e), E/CN.4/RES/
2005/2 inCommission on human Rights, Report on the SixySiession, 14 March
— 22 April 2005 E/CN.4/2005/135.

37



time, energy etc.) of these procedures. The creatian international

legal instrument such as the Sub-Commissidiosms on the Respons-
ibilities of Transnational Corporations and Otheu@ness Enterprises

with Regard to Human Rightsould not only help — with certain re-
serves — to fill this legal void at the internatibtevel but would serve as
model for harmonizing procedures at the nationdlragional levels.
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lll. FUTURE PERSPECTIVES

Given the current situation, the future dependgelgron the Sub-
Commission’sNorms If they are adopted (which depends above all on
the commitment of governments and the fight byaatiovements and
NGOs), thesdNormswill give hope of being able to able to deal with
human rights violations by TNCs. The adoption @asgNorms now in
the hands of the Commission on Human Rights, woaltstitute a test
of the credibility of the future Human Rights Couinc

A. The Normsof the United Nations Human Rights
Sub-Commission

The United Nations Sub-Commission for the Promotaod the
Protection of Human Rights is a subsidiary bodyhef Commission on
Human Rights. It is made up of 26 independent dxpeand its
principal mandate is to conduct studies on divargaan rights themes
and to make recommendations to the Commission.

In 1998, the Sub-Commission set up a working groogransna-
tional corporationd and adopted in 2003 a document entit@ms
on the Responsibilities of Transnational Corponagi@and Other Business

® Created by virtue of the resolution entitled “hiatienship between the enjoyment of
economic, social and cultural rights and the rightlevelopment and the working
methods and activities of transnational corporatiohe mandate of this group
consisted of, inter alia, 1. identifying and exaimin the effect of the working
methods and activities of TNCs on the enjoymeneadnomic, social and cultural
rights and on the right to development, as welloascivil and political rights;
2. examining, receiving and assembling informatiancluding all working
documents established by any member of the Sub-Gssian, on the effects of the
working methods and activities of TNCs on the enjent of economic, social and
cultural rights and on the right to developmentwai as on political and civil rights;
3. formulating recommendations and proposals dgaliith the working methods
and activities of TNCs, in order to assure thaséheorking methods and activities
correspond to the economic and social objectiveshefcountries in which they
operate and in order to promote the enjoyment ohewic, social and cultural
rights, of the right to development and of civildapolitical rights; 4. examining the
extent of governments’ obligations regarding thrgutation of the activities of TNCs
when their activities have, or may be likely to &asignificant repercussions on the
enjoyment of economic, social and cultural riglefsthe right to development and of
civil and political rights of all persons withinetn jurisdiction.
Cf. E/CN.4/Sub.2/RES/1998/8: http://mww.unhchr.alvidocda/Huridoca.nsf/ (Symbol)/
E.CN.4.SUB.2.RES.1998.8.En?Opendocument.
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Enterprises with Regard to Human Rightkat had been drafted by the
working group.

The Europe — Third World Centre (CETIM), in colla@bon with
the American Association of Jurists (AAJ), conttdmi substantially to
the setting up of this working group and to itoel, particularly in the
drafting of theNorms

The first two versions (originally guide lines) e catastrophe, for
they subordinated the role of national and intéomal norms, which
by nature are binding, to voluntary, private coddsconduct for
TNCs!? After a energetic mobilization by numerous soai@vements
and NGOs, and in particular at the instigationre CETIM and the
AAJ, theNormsadopted by the Sub-Commission in 2003 were consid-
erably improved.

In fact, theNormsstress, and justly so, that the task of protecting
and promoting human rights falls first and foremtzstgovernments.
This claim sets out an essential and vital prircipl democracy and
law (in all cases at the current historic stagele@felopment of societ-
ies): only government can legitimately claim theliy of legally rep-
resenting nations on the international level andngflementing the
law. TNCs, like any other enterprise, are not eretbwith the demo-
cratic legitimacy necessary to create law; on tteerohand, like any
other physical or legal person, they must obeyahe

More generally, th&lormsrecognize the responsibility of TNCs for
the harmful activities regarding human rights amgbése upon them
general conditions for the respect of these rightey require, inter
alia, that TNCs “recognize and respect applicaldems of interna-
tional law, national laws and regulations, as \asladministrative prac-
tices, the rule of law, the public interest, depat@nt objectives,
social, economic and cultural policies includingnigparency, account-
ability and prohibition of corruption, and authgrivf the countries in
which the enterprises operate.” (Article 10)

The Normsthus appertain to a legal framework aiming at fiece
ive control of TNCs. They will no doubt help goverents to clarify
their obligations and to establish binding normsTNCs in their legis-
lation.

L E/CN.4/Sub.2/2003/12 /Rev.2, adopted on 13 Aug@€32by the United Nations
Sub-Commission for the Promotion and the Protectimh Human Rights,
E/CN.4Sub.2/RES/2003/16 (see Annexes").

2 See our file on TNCs on our web site: http://wwwiroech/en/dossier_stn.php.
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However, being the result of a consensus, the Nanasiot without
gaps. They are thus not specific about the intendeégnt responsibilties
of TNCs and their subsidiaries, sub-contractors larhsees, and it is
nowhere specified how they are to be implementedite only two
important points?

In spite of these gaps, the CETIM supported the-Goifmmission’s
request that the Commission examine Mmms with a view to ad-
opting them.

According to U.N. procedure, currently only the Goission on
Human Right¥' is authorized to decide what will be the next dtap
the Norms whether they can be approved by the ECOSOC amd th
General Assembly and submitted for ratificationthy member states.
For the past two years, the Commission has evauedecommenda-
tion of the Sub-Commission, endeavoring by all @amy means to
avoid taking up the matter.

B. The Commission on Human Rights and its Maneuvers

In 2004, theNorms were referred to the Commission on Human
Rights for an examination and referral to the ECQS6ut the Com-
mission did not act. Rather, it referred the questto the High
Commissioner for Human Rights, requesting “a regetting out the
scope and legal status of existing initiatives atahdards relating to
the responsibility of transnational corporationsd amlated business
enterprises with regard to human rights, inter, alfee draft norms
[from HRSC...] in order for it to identify optionfor strengthening
standards on the responsibilities of transnatiot@porations and
related business enterprises with regard to hungmisrand possible
means of implementatior””

It must be stressed, moreover, that the Commidssnforbidden the
independent experts of the Sub-Commission to muthioimplementation

® See Proposed Amendments for the Draft Norms ondRedpilities of Transnational
Corporations and other Business Enterprises withaReto Human Rights/AAJ,
CETIM (2003).

™ A reform process for the Commission on Human Righds initiated following the
World Summit held in New York in September 2005riDg this gathering, it was
decided to create a Human Rights Council to reptaeeCommission on Human
Rights. However, the decisions regarding its mamdad the implementation of that
mandate were left to the General Assembly and loadbeen worked out at the time
this brochure was ready to be printed. (Cf. Gamments and Proposaté the U.N.
reform on our web site: http://mww.cetim.ch/en/aeformeonu.php).

™ Cf. Decision E/CN.4/DEC/2004/116.
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of the Norms and has declared “that document E/CN.4/Sub.2/2003/
12/Rev.2 has not been requested by the Commissidnas a draft
proposal, has no legal standing”. (See Annexe 3)

This “snubbing” of the Sub-Commission is a respomsethe
concern of governments, under employer pressuremuazie yet
further the Sub-Commission and cater to the TNts.worth recalling
that theNormswere in fact drafted within a legal framework aae
based on existing international instruments.

Reporting to the Glsession of the Commissidhthe High Com-
missioner for Human Rights acknowledged that “@dapart of the
consultation process was centered around the Nowhshe Sub-
Commission. She stressed that the employers greufaé;, number of
member states and certain business enterprisebdmadcritical of the
Norms,whereas the NGOs, certain member states, cemsindss en-
terprises and interested independent sectors, asichmiversities, law-
yers and consultants, had supported them.

The High Commissioner pointed out that thdkemsare currently
being tried out with corporations in different imational sectors with
the purpose of “showing how human rights can beimuat practice”.
Led by the Business Leaders’ Initiative on Humagh®s!’ this experi-
ment will continue until December 2006.

Specifying that it is necessary “to make sure thainess enter-
prises respect human rights, and that such rigletshe responsibility
of the government at the national level”, the Higbmmissioner stated
that “there is a great need to develop ‘tools’ &phcorporations as-
sume their responsibilities”. She emphasized alsgrawing interest”
in the establishment of a declaration by the Unitetions on “univer-
sal human rights norms applicable to business @rges”.

Finally, the High Commissioner recommended thatGbenmission
“define and clarify the responsibility of Businemsterprises regarding
human rights” and “maintain the draft Norms [adoptgy the Sub-
Commission] among the existing initiatives and nemegarding busi-
ness enterprises and human rights”.

Ignoring these recommendations, the Commissiorddddihis year
to appoint, for two years, a special representaiivtie Secretary Gen-

8 Report of the Sub-Commission on the Promotion aideBtion of Human Rights:
Report of the United Nations High Commissioner oaomidn Rights on the
responsibilities of transnational corporations arelated business enterprises with
regard to human rights,Commission on Human Rights, Sixty-first session,
E.CN.4/2005/91: http://daccessdds.un.org/doc/UNBEBYG05/110/27/PDF/G0511027 .pdf

7 Cf. http://www.blihr.org/.
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eral in charge of “transnational corporations atfteobusiness enter-
prises”’® Although the resolution on TNCs provides for tlming of
a special representative of the Secretary Genennot hide the in-
tention of governments to postpone indefinitely liaiggawith the sub-
ject. In fact, the approved text totally ignorese thiork done over the
past several years by the Sub-Commission’s indegrdrekperts, that
is to say theNormsadopted in 2003. Notwithstanding our criticism of
theseNorms which are not without their failings, it is undable that
there is no other instrument of reference at thermational level for
controlling the activities of TNCs that violate hamrights. Further-
more, the spirit of the mandate given to the speepresentative is
worrisome in its resemblance to Béobal Compact

In spite of its reserved tone and content, thi®ltg®n was not
adopted by consensus. There were 49 votes fonrggetagainst (the
United States, Australia and South Africa) and abstention (Burkina
Faso). The United States and Australia voted agd#irisecause they
deny the right of the Commission to even discuss shbject. South
Africa, on the other hand, along with Burkina Fadisagreed with its
substance. It is noteworthy that the countries Ititzttied in favor of the
resolution (Argentina, India, Nigeria and Russiader the leadership
of the United Kingdom), contended that the propassd was the re-
sult of a compromise arrived at in order to keepdtibject on the Com-
mission’s agenda and to garner the support of thiged States. This,
of course, did not stop the United States from estjng a vote and
then voting against the resolution.

Be that as it may be, there is no way around thevier of the
overwhelming majority of Commission members thatechin to the
pressure from the employers’ sector and put therests of a minority
from among the elites of their countries over thaagal interest of the
majority of their people.

In July 2005, Kofi Annan, the United Nations SeargtGeneral
named John Ruggie as his representative in chdrfee aquestion of
“transnational corporations and other businessrpmnses” within the
Commission. Although it would be premature to judgen and his
work, it must be remembered that he is considesdtie“father” of the
Global Compaciand thus risks being more receptive to the argtsnen
of the TNCs than to those of social movements aGOAL

8 Cf. E/CN.4/RES/2005/69, in Commission on Human RigiReport on the Sixty-
first Session, 14 March — 22 April 2005, E/CN.4/20@5: http://www.ohchr.org/
english/bodies/chr/docs/61chr/reportCHR61.pdf.
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Fortunately, the Sub-Commission has not given epfittht and is
continuing its efforts within its working group afiNCs, whose man-
date was extended for another three y&arse agenda for its next ses-
sion has been modifiefl.

C. TNCs Opposition

From the outset, the employers’ sector, throughlnternational Or-
ganization of Employers (IOC) and the InternatioBalamber of Com-
merce (ICC) were opposed to tNerms Throughout the drafting process,
these organizations were vehemently against ajrigimules and insisted
that the Sub-Commission should draft a set of valyrguidelines.

Currently, the business sector and certain govemtsnare cam-
paigning against theorms? for, in their estimation:

- the Normswould hinder investment, especially in countriéshe
South;

- theGlobal Compactas a voluntary partnership between TNCs and
the United Nations, is largely sufficient, obviatirany need for
binding standards;

- TNCs are not concerned by human rights, for thihié¢ responsibili-
ty of governments, with the result that involvin§lTs in this area
would “privatize” [sic] human rights!

Yet, it has been shown that TNC investments arenofphemeral,
do not correspond to the needs of local populatmmare harmful to
human health and the environment.

The TNCs reject any legal constraints and suppartadoption of
voluntary guide lines. They justify this by arguitigat to adopt the
Normswould be to “privatize human rights”. In fact, uokary guide
lines mean no legal constraints and result in wafiration of human
rights.

D. The Position of NGOs and Social Movements

Numerous activities and campaigns are under wagi\oly society
militants, sometimes at the cost of their lives,ptotest against the

™ Cf. Sub-Commission resolution E/CN.4/Sub.2/RES/2064

80 Cf. Sub-Commission resolution E/CN.4/Sub.2/RES/2805

81 |n 2004, the International Organization of Emplayand the International Chamber of
Commerce sent a document of some 40 pages tceathémber states requesting that
the Commission on Human Rights not take up theestibf the drafNorms (Cf. Joint
view of the IOE and ICC on the draft Norms on tesponsibilities of transnational
corporations and other business enterprises witfare to human rights).
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crimes and abuses of TNCs. If some activities Heen successful and
have led to a raising of awareness about this stilbjaong the public,
the lack of a legal instrument at the internatide&kl for monitoring
the behavior of criminal TNCs makes it imperatibattgovernments
and pertinent United Nations bodies show deternanah carrying out
their duty to defend democracy and human rights.this spirit,
84NGOs and social movements have appealed to the High
Commissioner for Human Rights and to the governmenging them
to take measures to counter the “claims of TNCactoin spite of and
outside of the law” and to examine thirms adopted by the Sub-
Commission on the responsibilities regarding humghts of TNCs
and other business enterprises. (See Annexe 4).
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V. CONCLUSION

The current tendency is privatization of humantsghrough the re-
cruitment of human rights consultants working fodds. Their very
existence is the result of voluntary guide lineosélimitations and in-
effectiveness are already established. The UnitatibNs, like several
rare NGOs (usually from among the bigger ones) wamidns, has un-
fortunately accepted this tendency by legitimizingGlobal Compact

The role played by government organizations sucth@dJ.N. has
been transformed, for the system is no longer emgovernmental one.
The challenge consists now of constructing a systdnch takes ac-
count of the new reality and which plays an actide within it. Howe-
ver, when designing new systems, the right to aguweent and the
interest of developing countries must be considecedtrary to what
countries such as the United States does in defgrteir own inter-
ests and those of their TNCs. In the case of Sditita, where
39 pharmaceutical companies took the governmenbuot for having
passed a law authorizing low-priced generic mediinagainst
HIV/AIDS, it was international public opinion, ité North as much as
in the South, that forced these companies to bfick o

This is proof that there are indeed means of fightihe policies
imposed by the TNCs, for they also depend on comssiand must
cultivate their public image, neglect of which adfect the valuation of
their stock. It is thus imperative not only thatwerks for monitoring
TNCs be set up but that thrmsof the Sub-Commission be adopted.

However, without an effective monitoring and enarent mechan-
ism, theseNormswill be reduced to the status of moral suasiore Th
CETIM has already suggested several ways ahedett8ub-Commis-
sion’'s Working Group on TNCs with a view of implentie@g the
Norms
1. The treaty bodies, namely the seven conventicmalmittees, could

request governments to furnish information on tlivdies of

TNCs working out of or on their territory. The coiti@es with

complaint procedures should receive complaints earicg human

rights violations, for civil and political rightsr& as relevant to the
subject as economic, social and cultural rights.

2. Governments should be encouraged to acceleratdréiting of an
optional protocol to thelnternational Covenant on Economic,
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Social and Cultural RightsThis would allow referral of cases to the
Committee on Economic, Social and Cultural Rightshie case of
violations of these rights, including violations BXCs.

3. The Sub-Commission could recommend to governnibatsodifi-
cation of theStatute of the International Criminal Court order to
allow cases to be referred to it for violationssobnomic, social and
cultural rights.

As the procedures that we have just mentioned doyeb exist
and/or cover only partially the problems posed bg #ctivities of
TNCs, it would be judicious to provide for a spacihechanism within
the ECOSOC or the General Assembly, for exampleséiigng up of a
committee or a working group that would deal wittplementation of
the Sub-CommissioNorms or, as certain observers have suggested,
the creation of an International Criminal Courtcifieally for TNCs.

The implementation of these proposals, the adopbihthe Sub-
CommissionNorms the commitment of governments, of social move-
ments and of NGOs to better monitor the harmfuivdiets of TNCs,
just as the promation of human rights within TN@#| surely contrib-
ute to a better protection of these universal,vistle and interde-
pendent rights.
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V. APPENDIXES

Note: the United Nations Sub-Commission for the Rmotion and
Protection of Human Rights is a subsidiary body thle Commission
on Human Rights. It is made up of 26 experts, and principal
mandate is to conduct studies on various themes.

Appendix 1:

UNITED E
NATIONS

Distr.
Economlc and Social GENERAL
Council E/CN.4/Sub.2/2003/12/Rev.2

26 August 2003
Original: ENGI SH

COMMISSION ON HUMAN RIGHTS
Sub-Commission on the Promotion
and Protection of Human Rights
Fifty-fifth session

Agenda item 4

ECONOMIC, SOCIAL AND CULTURAL RIGHTS

NORMS ON THE RESPONSIBILITIES OF TRANSNATIONAL
CORPORATIONS AND OTHER BUSINESS ENTERPRISES
WITH REGARD TO HUMAN RIGHTS #

82 Adopted by consensus 13 August 2003.
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Preamble

Bearing in mindthe principles and obligations under the Chartethef
United Nations, in particular the preamble and des 1, 2, 55 and 56, inter
alia to promote universal respect for, and obsarward, human rights and fun-
damental freedoms,

Recalling that the Universal Declaration of Human Rightsgiaions a
common standard of achievement for all peoples ahdations, to the end
that Governments, other organs of society and iddals shall strive, by
teaching and education to promote respect for humgaits and freedoms, and,
by progressive measures, to secure universal dectigé recognition and ob-
servance, including of equal rights of women and raad the promotion of
social progress and better standards of life igdafreedom,

Recognizinghat even though States have the primary respidtysio pro-
mote, secure the fulfilment of, respect, ensur@eaessof and protect human
rights, transnational corporations and other bssirenterprises, as organs of
society, are also responsible for promoting andirsieg the human rights set
forth in the Universal Declaration of Human Rights,

Realizing that transnational corporations and other busirgsrprises,
their officers and persons working for them ar® alsligated to respect gener-
ally recognized responsibilities and norms con@iimeUnited Nations treaties
and other international instruments such as thev@uaion on the Prevention
and Punishment of the Crime of Genocide; the Caotimeragainst Torture and
Other Cruel, Inhuman or Degrading Treatment or $hment; the Slavery
Convention and the Supplementary Convention onAthelition of Slavery,
the Slave Trade, and Institutions and Practices|&iro Slavery; the Interna-
tional Convention on the Elimination of All Form$ Bacial Discrimination;
the Convention on the Elimination of All Forms oisErimination against Wo-
men; the International Covenant on Economic, Sauial Cultural Rights; the
International Covenant on Civil and Political Righthe Convention on the
Rights of the Child; the International Convention the Protection of the
Rights of All Migrant Workers and Members of Thétamilies; the four
Geneva Conventions of 12 August 1949 and two Adiditi Protocols thereto
for the protection of victims of war; the Declaation the Right and Respons-
ibility of Individuals, Groups and Organs of Sogig¢b Promote and Protect
Universally Recognized Human Rights and Fundamdmregdoms; the Rome
Statute of the International Criminal Court; theitdd Nations Convention
against Transnational Organized Crime; the Conwantin Biological Di-
versity; the International Convention on Civil Lity for Oil Pollution Dam-
age; the Convention on Civil Liability for Damaged$Rilting from Activities
Dangerous to the Environment; the Declaration @Right to Development;
the Rio Declaration on the Environment and Develepimthe Plan of Imple-
mentation of the World Summit on Sustainable Deprlent; the United
Nations Millennium Declaration; the Universal Dealéoon on the Human Gen-
ome and Human Rights; the International Code ofkigtiing of Breast-milk
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Substitutes adopted by the World Health Assemlilg; Ethical Criteria for
Medical Drug Promotion and the "Health for All imet Twenty-First Century"
policy of the World Health Organization; the Contiren against
Discrimination in Education of the United Nationdugational, Scientific, and
Cultural Organization; conventions and recommeindatiof the International
Labour Organization; the Convention and Protoctdtieg to the Status of
Refugees; the African Charter on Human and Peopliggits; the American
Convention on Human Rights; the European Converftiotthe Protection of
Human Rights and Fundamental Freedoms; the Chafrfertndamental Rights
of the European Union; the Convention on Combatrdpery of Foreign
Public Officials in International Business Transawes of the Organization for
Economic Cooperation and Development; and othémiments,

Taking into accounthe standards set forth in the Tripartite Declarabf
Principles Concerning Multinational Enterprises &uatial Policy and the De-
claration on Fundamental Principles and Rights arRAbf the International
Labour Organization,

Aware ofthe Guidelines for Multinational Enterprises ahé Committee
on International Investment and Multinational Epté&ges of the Organization
for Economic Cooperation and Development,

Aware also ofthe United Nations Global Compact initiative whichal-
lenges business leaders to "embrace and enact'basie principles with re-
spect to human rights, including labour rights #relenvironment,

Consciousof the fact that the Governing Body SubcommitteeMultina-
tional Enterprises and Social Policy, the Goverrduly, the Committee of
Experts on the Application of Standards, as wetheasCommittee on Freedom
of Association of the International Labour Orgati@a have named business
enterprises implicated in States' failure to compith Conventions No. 87
concerning the Freedom of Association and Proteatiothe Right to Organ-
ize and No. 98 concerning the Application of théiples of the Right to Or-
ganize and Bargain Collectively, and seeking topgment and assist their
efforts to encourage transnational corporations @thér business enterprises
to protect human rights,

Conscious alsof the Commentary on the Norms on the responsdsliof
transnational corporations and other business miiges with regard to human
rights, and finding it a useful interpretation agldboration of the standards
contained in the Norms,

Taking noteof global trends which have increased the infl@eottransna-
tional corporations and other business enterpigethe economies of most
countries and in international economic relaticarg] of the growing number
of other business enterprises which operate agratisnal boundaries in a
variety of arrangements resulting in economic &ty beyond the actual ca-
pacities of any one national system,

Noting that transnational corporations and other busieassrprises have
the capacity to foster economic well-being, deveiept, technological im-
provement and wealth as well as the capacity tee@armful impacts on the
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human rights and lives of individuals through the@re business practices and
operations, including employment practices, envitental policies, relation-
ships with suppliers and consumers, interactiorth @iovernments and other
activities,

Noting alsothat new international human rights issues anceas are
continually emerging and that transnational corpons and other business
enterprises often are involved in these issuescanderns, such that further
standard-setting and implementation are requirgdigtime and in the future,

Acknowledginghe universality, indivisibility, interdependencedainterre-
latedness of human rights, including the right éawelopment, which entitles
every human person and all peoples to participateadntribute to and enjoy
economic, social, cultural and political developtnienwhich all human rights
and fundamental freedoms can be fully realized,

Reaffirmingthat transnational corporations and other busieessrprises,
their officers - including managers, members ofpooate boards or directors
and other executives - and persons working for there, inter alia, human
rights obligations and responsibilities and thatsth human rights norms will
contribute to the making and development of inteomal law as to those re-
sponsibilities and obligations,

Solemnly proclaimshese Norms on the Responsibilities of Transnation
Corporations and Other Business Enterprises withaReto Human Rights
and urges that every effort be made so that thegrbe generally known and
respected.

A. General obligations

1. States have the primary responsibility to pramsecure the fulfilment
of, respect, ensure respect of and protect humgimsrirecognized in in-
ternational as well as national law, including eimsy that transnational
corporations and other business enterprises rebpetan rights. Within their
respective spheres of activity and influence, tnatisnal corporations and
other business enterprises have the obligatiomampte, secure the fulfilment
of, respect, ensure respect of and protect humgimsrirecognized in in-
ternational as well as national law, including thghts and interests of
indigenous peoples and other vulnerable groups.

B. Right to equal opportunity and non-discriminatory treatment

2. Transnational corporations and other businessrgises shall ensure
equality of opportunity and treatment, as providtethe relevant international
instruments and national legislation as well asrimtional human rights law,
for the purpose of eliminating discrimination basedrace, colour, sex, lan-
guage, religion, political opinion, national or gdaorigin, social status, indi-
genous status, disability, age - except for childrgho may be given greater
protection - or other status of the individual Uated to the inherent require-
ments to perform the job, or of complying with sipéeneasures designed to
overcome past discrimination against certain groups
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C. Right to security of persons

3. Transnational corporations and other businegermises shall not
engage in nor benefit from war crimes, crimes agjalumanity, genocide,
torture, forced disappearance, forced or compuldabpur, hostage-taking,
extrajudicial, summary or arbitrary executions,eotkiolations of humanitarian
law and other international crimes against the huperson as defined by in-
ternational law, in particular human rights and lanitarian law.

4. Security arrangements for transnational corpmmatand other business
enterprises shall observe international human sigbtrms as well as the laws
and professional standards of the country or casin which they operate.

D. Rights of workers

5. Transnational corporations and other businetsrgises shall not use
forced or compulsory labour as forbidden by thevaht international instru-
ments and national legislation as well as inteomati human rights and hu-
manitarian law.

6. Transnational corporations and other businessr@mses shall respect
the rights of children to be protected from ecormmxploitation as forbidden
by the relevant international instruments and matidegislation as well as in-
ternational human rights and humanitarian law.

7. Transnational corporations and other businetsises shall provide a
safe and healthy working environment as set fartfelevant international in-
struments and national legislation as well as imatonal human rights and hu-
manitarian law.

8. Transnational corporations and other businessrgmises shall provide
workers with remuneration that ensures an adegsiatedard of living for
them and their families. Such remuneration shadetdue account of their
needs for adequate living conditions with a viewdods progressive improve-
ment.

9. Transnational corporations and other businessrgmises shall ensure
freedom of association and effective recognitiorthef right to collective bar-
gaining by protecting the right to establish andyject only to the rules of the
organization concerned, to join organizations @rttown choosing without
distinction, previous authorization, or interferendor the protection of their
employment interests and for other collective bewigg purposes as provided
in national legislation and the relevant convergiofithe International Labour
Organization.

E. Respect for national sovereignty and human righst

10. Transnational corporations and other businessrgrises shall recog-
nize and respect applicable norms of internatitaa national laws and regu-
lations, as well as administrative practices, thle of law, the public interest,
development objectives, social, economic and callfpolicies including trans-
parency, accountability and prohibition of corrgpti and authority of the
countries in which the enterprises operate.
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11. Transnational corporations and other businatsrmrises shall not of-
fer, promise, give, accept, condone, knowingly fierfeom, or demand a
bribe or other improper advantage, nor shall theysalicited or expected to
give a bribe or other improper advantage to anyeBawent, public official,
candidate for elective post, any member of the drfoeces or security forces,
or any other individual or organization. Transna#ibcorporations and other
business enterprises shall refrain from any agtiwiich supports, solicits, or
encourages States or any other entities to abusarhuights. They shall fur-
ther seek to ensure that the goods and servicgptbgide will not be used to
abuse human rights.

12. Transnational corporations and other businassprises shall respect
economic, social and cultural rights as well asl @nd political rights and
contribute to their realization, in particular thights to development, adequate
food and drinking water, the highest attainablad#éad of physical and mental
health, adequate housing, privacy, education, treedf thought, conscience,
and religion and freedom of opinion and expressémg shall refrain from ac-
tions which obstruct or impede the realizationhafse rights.

F. Obligations with regard to consumer protection

13. Transnational corporations and other businessrgises shall act in
accordance with fair business, marketing and achuegt practices and shall
take all necessary steps to ensure the safety walitygof the goods and ser-
vices they provide, including observance of thecantionary principle. Nor
shall they produce, distribute, market, or advertimrmful or potentially
harmful products for use by consumers.

G. Obligations with regard to environmental protecion

14. Transnational corporations and other businessrgrises shall carry
out their activities in accordance with nationak$a regulations, administrat-
ive practices and policies relating to the pres@meaof the environment of the
countries in which they operate, as well as in etaace with relevant interna-
tional agreements, principles, objectives, respmiitsds and standards with
regard to the environment as well as human rightblic health and safety,
bioethics and the precautionary principle, and Ispaherally conduct their
activities in a manner contributing to the widerabmf sustainable deve-
lopment.

H. General provisions of implementation

15. As an initial step towards implementing thegemk, each transnation-
al corporation or other business enterprise shimpg disseminate and imple-
ment internal rules of operation in compliance wike Norms. Further, they
shall periodically report on and take other measdtdly to implement the
Norms and to provide at least for the prompt impatation of the protections
set forth in the Norms. Each transnational corpomnabr other business enter-
prise shall apply and incorporate these Norms k&irtleontracts or other
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arrangements and dealings with contractors, subaxiots, suppliers, li-
censees, distributors, or natural or other legedqres that enter into any agree-
ment with the transnational corporation or businesterprise in order to en-
sure respect for and implementation of the Norms.

16. Transnational corporations and other businassmrises shall be sub-
ject to periodic monitoring and verification by Wed Nations, other interna-
tional and national mechanisms already in existencget to be created, re-
garding application of the Norms. This monitorirgal be transparent and in-
dependent and take into account input from stakkshsl(including non-gov-
ernmental organizations) and as a result of comfdadf violations of these
Norms. Further, transnational corporations andrdbisiness enterprises shall
conduct periodic evaluations concerning the immddheir own activities on
human rights under these Norms.

17. States should establish and reinforce the sapgdegal and adminis-
trative framework for ensuring that the Norms atiteo relevant national and
international laws are implemented by transnaticc@porations and other
business enterprises.

18. Transnational corporations and other businetsmrises shall provide
prompt, effective and adequate reparation to thp@ssons, entities and com-
munities that have been adversely affected by risluo comply with these
Norms through, inter alia, reparations, restitutioompensation and rehabilita-
tion for any damage done or property taken. In ection with determining
damages, in regard to criminal sanctions, andliotaér respects, these Norms
shall be applied by national courts and/or inteoma tribunals, pursuant to
national and international law.

19. Nothing in these Norms shall be construed asnighing, restricting,
or adversely affecting the human rights obligatiafisStates under national
and international law, nor shall they be constragdiminishing, restricting, or
adversely affecting more protective human rightss nor shall they be con-
strued as diminishing, restricting, or adverselfe@fng other obligations or
responsibilities of transnational corporations afiter business enterprises in
fields other than human rights.

|. Definitions

20. The term "transnational corporation” referamoeconomic entity oper-
ating in more than one country or a cluster of ecoic entities operating in
two or more countries - whatever their legal fowhether in their home coun-
try or country of activity, and whether taken iridivally or collectively.

21. The phrase "other business enterprise" incladgsbusiness entity, re-
gardless of the international or domestic naturétofactivities, including a
transnational corporation, contractor, subcontractapplier, licensee or dis-
tributor; the corporate, partnership, or other ldgam used to establish the
business entity; and the nature of the ownershithefentity. These Norms
shall be presumed to apply, as a matter of pradfithe business enterprise
has any relation with a transnational corporattbe, impact of its activities is
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not entirely local, or the activities involve vitilans of the right to security as
indicated in paragraphs 3 and 4.

22. The term "stakeholder" includes stockholdetbgio owners, workers
and their representatives, as well as any othdvithehl or group that is af-
fected by the activities of transnational corpamasi or other business enter-
prises. The term "stakeholder" shall be interprédtexttionally in the light of
the objectives of these Norms and include indistakeholders when their in-
terests are or will be substantially affected by dlativities of the transnational
corporation or business enterprise. In additiorpadies directly affected by
the activities of business enterprises, stakehsldan include parties which
are indirectly affected by the activities of traasanal corporations or other
business enterprises such as consumer groups,m@rsto Governments,
neighbouring communities, indigenous peoples amdneonities, non-govern-
mental organizations, public and private lendingtitntions, suppliers, trade
associations, and others.

23. The phrases "human rights" and "internationahdn rights" include
civil, cultural, economic, political and social hitg, as set forth in the Interna-
tional Bill of Human Rights and other human rigltsaties, as well as the
right to development and rights recognized by maéonal humanitarian law,
international refugee law, international labour Jaamd other relevant instru-
ments adopted within the United Nations system.
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Appendix 2:

Resolution of the Sub-Commission on the Promotiwh Rrotection of
Human Rights on

Responsibilities of transnational corporations andther business
enterprises with regard to human rights?®

(Adopted by consensus, 13 August 2003, E/CN.4/3RE.8/2003/16)

The Sub-Commission on the Promotion and Protedfdfuman Rights

(...)

Noting that the working group agreed by consensus upon drsubmitted to the
Sub-Commission the Norms on the responsibilities dfansnational corporations
and other business enterprises with regard to humamights (E/CN.4/Sub.2/2003/
12/Rev.2) which take into account comments receivedliring the past four years,
including at this year’s sessions of the working grup and the Sub-Commission,

Recognizingthat the Norms, as explicated by the CommentarZNXE4/
Sub.2/2003/38/Rev.2), reflect most of the curremds in the field of interna-
tional law, and particularly international humaghts law, with regard to the
activities of transnational corporations and othgsiness enterprises,

Aware that the Norms provide for several basic measafémplementa-
tion and that the Commentary sets forth a numbexttedr procedures for im-
plementing the Norms,

1. Approvesthe Norms on the responsibilities of transnationalcorporations
and other business enterprises with regard to humamights submitted by the
working group (E/CN.4/Sub.2/2003/12/Rev.2);

2. Decidesto transmit to the Commission on Human RightsNioems on
the Responsibilities of Transnational Corporatiansl Other Business Enter-
prises with regard to Human Rights for consideratémd adoption by the
Commission;

3.Recommendshat the Commission on Human Rights invite Govern-
ments, United Nations bodies, specialized agenai@s;governmental organ-
izations and other interested parties to submit &b its sixty-first session and
to the Sub-Commission at its fifty-seventh sessiomments on the Norms on
the Responsibilities of Transnational Corporatiansl Other Business Enter-
prises with regard to Human Rights and the Comnngrta the Norms;

4. Also recommendshat after having received comments from Governmets,
United Nations bodies, specialized agencies, nonvgonmental organizations and
other interested parties, the Commission on Human Bhts consider establishing
an open-ended working group to review the Norms orthe Responsibilities of
Transnational Corporations and Other Business Enteprises with regard to Hu-
man Rights and the Commentary on the Norms;

8 Emphasis added by CETIM.
56



5. Requestghe working group on the working methods and & of
transnational corporations to receive informatimmf Governments, non-gov-
ernmental organizations, business enterprisesyithdils, groups of individu-
als and other sources concerning the possible imegaipact of the activities
of transnational corporations and other businessrgiises on human rights,
and particularly affecting implementation of therihs on the Responsibilities
of Transnational Corporations and Other Busineserprises with regard to
Human Rights, and to invite the transnational coapons or other business
enterprises concerned to provide any comments ritey wish within a reas-
onable time;

6. Also requestghe working group to study the information submitted and to
transmit its comments and recommendations to the gwopriate transnational cor-
porations or other business enterprises, Governmesatand relevant non-govern-
mental organizations or other sources of informatia;

7. Recommendthat the working group continue its discussiongdoord-
ance with its mandate under resolutions 1998/80cfAlgust 1998 and 2001/3
of 15 August 2001 and, in particular, that it parsts efforts to explore pos-
sible mechanisms for implementing the Norms on Responsibilities of
Transnational Corporations and Other Business mriseis with regard to Hu-
man Rights, such as the continuation by Mr. El-iH&ljissé of his work on
the impact of the activities of transnational cogiimns on economic, social
and cultural rights, as part of its future work;

8. Requeststhe Secretary-General to provide the working grough
whatever services it requires to complete its tasks

9. Requestghe Working Group on Indigenous Populations tchegathe
views of indigenous peoples and indigenous orgéinizeaand communities as
well as other interested parties to supplementbmmentary on the Norms
and/or to draft a new set of principles which woirldlude further references
to indigenous concerns and rights with regarddosnational corporations and
other business enterprises;

(..
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Appendix 3:
Resolution of the Commission on Human Rights on

Responsibilities of transnational corporations andelated business
enterprises with regard to human rights*

(Adopted by consensus, 20 April 2004, E/CN.4/DEOAQ16)

At its 56th meeting, on 20 April 2004, the Commissbn Human Rights,
taking note of resolution 2003/16 of 13 August 2@®3he Sub-Commission
on the Promotion and Protection of Human Rightkintanote also of Sub-
Commission document E/CN.4/Sub.2/2003/12/Rev.2exmilessing its appre-
ciation to the Sub-Commission for the work it haslertaken in preparing the
draft norms on the responsibilities of transnatiaeporations and other busi-
ness enterprises with regard to human rights, whanttain useful elements
and ideas for consideration by the Commission,d#atiwithout a vote, to re-
commend that the Economic and Social Council:

(a) Confirm the importance and priority it accords to the quetion of the re-
sponsibilities of transnational corporations and réated business enterprises with
regard to human rights;

(b) Requestthe Office of the High Commissioner for Human Riglts to compile
a report setting out the scope and legal status ekisting initiatives and standards
relating to the responsibility of transnational comporations and related business
enterprises with regard to human rights, inter alig the draft norms contained in
the above-mentioned document and identifying outstaling issues, to consult with
all relevant stakeholders in compiling the report,including States, transnational
corporations, employers’ and employees’ associatisn relevant international or-
ganizations and agencies, treaty monitoring bodieand non-governmental organ-
izations, and to submit the report to the Commissio at its sixty-first session in or-
der for it to identify options for strengthening standards on the responsibilities of
transnational corporations and related business eetprises with regard to human
rights and possible means of implementation;

(c) Affirm that document E/CN.4/Sub.2/2003/12/Rev.2 has noeén requested
by the Commission and, as a draft proposal, has nlegal standing, and that the
Sub-Commission should not perform any monitoring functbn in this regard.

8 Emphasis added by CETIM.
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Appendix 4:
Declaration of 84 NGOs regarding the

Draft Norms on the Responsibilities of TransnationhCorporations
and other Business Enterprises with Regard to HumaRights

During its sixtieth session (15 March to 23 Apiid&), the Commission on
Human Rights (CHR) requested the High CommissidmeHuman Rights to
organize a consultation regarding the docunignatft Norms on the Respons-
ibilities of Transnational Corporations and otheudness Enterprises with
Regard to Human Rightsdopted by the United Nations Sub-Commission for
the Promotion and Protection of Human Rights (SCHRugust 2003.

In response to this request, we, the undersignecements and organiza-
tions, declare the following:

We commend the initiative of the SCHR for haviffigally, tackled the
problem of the working methods of transnationalpooations (TNCs), which
today constitute one of the primary causes, dioe¢hdirect, of human rights
violations and of the regression of basic socialitipal economic and envir-
onmental rights.

We approve without reservation the willingnesshaf SCHR to impose on
TNCs an international legal framework in order tonitor their activities and
to sanction the violations which such activitieghtigive rise to.

We recall, along with the SCHR, that norms of inggional law in the area
of human and environmental rights listed in thetdaee already applicableto
TNCs, as they are to all other business enterpaseésall other individuals.
Moreover, we have pointed out that the problemoisame of a lack of norms
— for such norms exist already — but one of a laichbility or willingness on
the part of governments to enforce them. To thistnine added the insuffi-
ciency, indeed the inexistence, of internationaikflictional mechanisms that
might adequately compensate for such inabilityrawillingness.

Consequently, we call upon the High Commissionesupport the initiat-
ive of the SCHR in order that it may succeed, ardewjoin our governments,
in particular those of countries currently membafrthe CHR,to examine in
a positive light this draft document, which will constitute, onte thecessary
improvements introduced, an important progress itdsvéhe legal and social
control of TNCs' activities.

The improvements that we recommend appertain &ethmportant points
that, in the present text, are treated in an wfsatory manner :

1.Theresponsibility to be attributed to TNCs for the overall procespwaf-
duction, distribution and marketing that they efffegly control, in particular
the jointly shared responsibility of TNCs with all their suppliers, sub-con-
tractors and licensees, in so far as it is herattemof a single economic pro-
cess under their direction. It is known that TNGwé acquired the “art” of
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being simultaneously everywhere and nowhere, @raatizing costs and risks
while retaining the profits. The practical applioatof this acknowledged leg-
al principle would permit victims to demand repamateither of all those re-
sponsible or of those of the victims’ choice andwanience, in function of the
targeted TNCs’ profitability and other criteria.

2.The introduction of théndividual civil and criminal responsibility of the
directors of TNCs, namely those who make decisions of aegiia order, as
owners, managers or members of the board of diedtas known that in the
case of violations and trials, it is the executarsddle-level managers or
workers, who are sanctioned — if, indeed, ther@nig sanction at all! — as the
chain of command leading to the incriminating atsias, for the most part,
discreetly broken, camouflaged or hidden.

3.Monitoring measures. This is one of greatesttsbarings of the project. A
considerable amount of work must yet be undertakesketch oucompuls-
ory enforcement mechanisms that are really effecte; especially at the in-
ternational level.

Thus, we call also upon governments and upon UNelspéh conformity
with the duty to promote human rights above alleotbonsiderations, to dare
to confrontcollectively the pressure of these corporations in order niyt ton
make this project succeed but also to improve it.

Given the claims of transnational corporations thatgo on acting in spite of and
outside the law, it is up to the governments and threlevant UN bodies to show de-
termination in the accomplishment of their mandatesand their obligation to de-
fend democracy and human rights.

The abandonment or the indeterminate postponementfahe draft study will
be considered as the abdication of the United Natie Commission on Human
Rights and the governments in view of the arrogancef the international economic
power.

Those who have signed this declaration:

1 Actares — actionnariat pour une économie durable

2 Akuaipa Waimakat - Asociacion para la divulgacigrgmocion y defensa de los derechos
humanos e indigenas de los territorios y asentaoséifayuu de la Guajira
Alternativa Solidaria - Plenty

Amorces

Anti-Racism Information Service (ARIS)

Arbeitskreis Tourismus & Entwicklung

Asociacion Anahi - La Plata, Argentina

Asociacion Latinoamericana de Abogados Laboralista

Asociacion Libre de Abogados de Madrid

10 Asociacion PROYDE (Promocion y Desarrollo)

11 Asociacion Vasca de Abogados (ESKUBIDEAK)

12 Assemblée Européenne des Citoyens

© 00 ~NOoO O W
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13
14
15
16
17
18
19
20
21
22
23
24

25

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55

Associacéo Brasileira de Advogados Trabalhi#A8RAT)

Associacdo Luso-Brasileira de Juristas do TrabalRortugal
Association Américaine de Juristes (AAJ)

Association des Juristes Saharaouis (UJS)

Association internationale de techniciens, espetrthercheurs (AITEC)
Association internationale des juristes démosrga&ID)

Association Taralift

Attac Espagne

Attac Maroc-Groupe de Rabat

Bangsa Adat Alifuru

Campafia la deuda o la vida - Mar del Plata, Angan

Centre de Documentation et d'Information poubdeeloppement, les Libertés et la Paix
(CEDIDELP)

Centre de Documentation Solidarité Internatioseeloppement Durable Droits de
'Homme (CRISLA)

Centre de Documentation Tiers Monde (CDTM)

Centre d'Etudes et d'Initiatives de Solidaritérimationale (CEDETIM)
Centre Europe -Tiers Monde (CETIM)

Centro de Derechos Econémicos y Sociales (CEPES8)ador
Comision para la defensa de los derechos huneenm@gntroamérica (CODEHUCA)
Comité pour I'’Annulation de la Dette du Tiers-Men(CADTM)
Commission Socialiste de Solidarité Internatie{@SSlI)
Confederacion General del Trabajo (CGT) — Espafia
Confederacion indigena tayrona

Confederacion Sindical de Comisiones Obreras@CQ.

Confédération Mondiale du Travail (CMT)

Conseil International des Femmes

Conseil national des droits des peuples autoelton

Consejo Indio Exterior

Consejo Regional Indigena del Cauca (CRIC)

Conservation Cultural Act

Déclaration de Berne

Dignidad y Desarrollo para el Sur (DiDeSUR)

Echanges et Partenariats

Emaus fundacion social - Espafia

Estudio juridico Tilsa Albani — Moira VillarroelArgentine et Uruguay
Federacion Mundo Cooperante de Espafia

Fédération Internationale des Mouvements d’AduRaraux Catholiques (FIMARC)
Fédération nationale des éleveurs centrafricaine

Fédération Syndicale Mondiale (FSM)

Front Siwa-Lima

Fundacion Espafiola para la Cooperacion Solidhtidtarnacional
Fundacién Paz y Solidaridad Serafin Aliaga

German Peace Council / Berlin

Groupe de Réalisations et d’Animation pour le &éppement (GRAD)
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56
57
58
59
60
61

62
63
64
65

66
67
68
69
70
71
72
73
74
75
76
7
78
79
80
81
82
83
84

Instituto Latinoamericano de Servicios Legaleemilativos (ILSA) — Colombia
International Baby Food Action Network (IBFAN)@eneva Infant Feeding Association
International Educational Development

International Federation of Tamil

International Indian Treaty Council

International Organization for the EliminationAlf Forms of Racial Discrimination
(EAFORD)

International Youth and Student Movement forlimited Nations (ISMUN)
Japan Lawyers International Solidarity Associafi@ALISA)

Japanese Association for UN Voluntary Fund

League Demanding State Compensation for theriwéctif the Public Order Maintenance Law
/ Japan

Les Amis de la Terre — Comité du Rhdne, France

Ligue Internationale pour les Droits et la Likigma des Peuples (LIDLIP)
Mouvement Contre le Racisme et Pour I'’Amitié Erés Peuples (MRAP)
Movimiento Indio Tupaj Amaru

Murkele Organization

National Lawyers Guild / USA

Nord-Sud XXI

Observatorio Vasco de Derechos Humanos - Belzatoki

RIDPA-GEDPA

Socialpress — Italia

Solidarité pour les Peuples Autochtones des Amaés (SOPAM)
SOLIFONDS

Swiss Federation of Tamils

Tebtebba Foundation

Vanakkam Group

Walang Alifuru

West Africa Coalition for Indigenous Peoples RigfWACIPR)

Women'’s International League for Peace and FradiiéILPF)

World Peace Council
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Appendix 5:

Resolution of the Sub-Commission on the Promotiwh a
Protection of Human Rights on

The effects of the working methods and activitiesfdransnational
corporations on the enjoyment of human right®

(Adopted by consensus, 12 August 2004, E/CN.4/3BE.2/2004/16)

The Sub-Commission on the Promotion and Protedidfuman Rights

(..

Mindful that, in the Vienna Declaration and Programme ofiok, the
World Conference on Human Rights reaffirmed thétrig development as a
universal and inalienable right and an integrak pérall fundamental human
rights, reaffirmed that the human person was theraksubject of develop-
ment and underlined the need for a concerted efifoensure recognition of
economic, social and cultural rights at the natioregional and international
levels,

Noting that lasting progress towards the implementatiothe right to de-
velopment requires effective development policietha national level, as well
as equitable economic relations and a favouraldearic environment at the
international level,

Deeply concerneét the preponderance of the transnational corpordons in all
spheres of life and at the impact of their activites and working methods on human
rights,

Bearing in mindthe Tripartite Declaration of Principles conceilul-
tinational Enterprises and Social Policy adoptedhgyGoverning Body of the
International Labour Organization in November 1977,

Recognizingthat the activities of the various United Nationsorganizations
should be closely interrelated and that it is neceary to draw on all the efforts
made in the various disciplines relating to the humman person in order to promote
all human rights effectively, (...)

2. Supportsthe Declaration on the Right to Development adbpig the
General Assembly in its resolution 41/128 of 4 Deber 1986 and underlines
the multidimensional, integrated and dynamic charaef this right which fa-
vours a partnership for development and constitateslevant framework for
international cooperation and national action agrét universal and effective
respect for all human rights in their universalitydivisibility and interdepend-
ence;

3.Decidesto extend, for a three-year period, the mandate ofhe sessional
working group of the Sub-Commission on the workingmethods and activities of
transnational corporations, so that it can fulfil its mandate;(...)

8 Emphasis added by CETIM.
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Appendix 6:
Resolution of the Commission on Human Rights on

Human rights and transnational corporations and
other business enterprise$

(Adopted by a recorded vote of 49 votes to 3, Widlbstention. 20 April 2005,
E/CN.4/RES/2005/69)

The Commission on Human Rights,

Recallingits decision 2004/116 of 20 April 2004 on the @sgibilities of
transnational corporations and related businessrpiges with regard to hu-
man rights,

Welcomingthe report of the United Nations High Commissiofar Hu-
man Rights on the responsibilities of transnatioc@iporations and related
business enterprises with regard to human rightSNE/2005/91),

Recognizinghat transnational corporations and other busieessrprises
can contribute to the enjoyment of human righteerialia through investment,
employment creation and the stimulation of econogniavth,

Recognizing alsdhat the responsible operation of transnationap@a-
tions and other business enterprises and effenitienal legislation can con-
tribute to the promotion of respect for human righhd assist in channelling
the benefits of business towards this goal,

1. Requestghe Secretary-General to appoint a special represgative on the is-
sue of human rights and transnational corporationsand other business enter-
prises, for an initial period of two years, who shk submit an interim report to the
Commission on Human Rights at its sixty-second sess and a final report at its
sixty-third session, with views and recommendation$or the consideration of the
Commission, with the following mandate:

(a) To identify and clarify standards of corporateresponsibility and account-
ability for transnational corporations and other business enterprises with regard
to human rights;

(b) To elaborate on the role of States in effectile regulating and adjudicating
the role of transnational corporations and other bsiness enterprises with regard
to human rights, including through international cooperation;

(c) To research and clarify the implications for transnational corporations and
other business enterprises of concepts such as “cplicity” and “sphere of influ-
ence”;

(d) To develop materials and methodologies for undataking human rights im-
pact assessments of the activities of transnationabrporations and other business
enterprises;

8 Emphasis added by CETIM.
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(e) To compile a compendium of best practices of &es and transnational cor-
porations and other business enterprises;

2. Underlines that the Special Representative of the Secretary-&eral should
take into account in his or her work the report ofthe United Nations High Com-
missioner for Human Rights and the contributions tothat report provided by all
stakeholders, as well as existing initiatives, staards and good practices;

3. Requestshe Special Representative, in carrying out thevabnmandate,
to liaise closely with the Special Adviser to thec&tary-General for the
Global Compact and to consult on an ongoing bagts all stakeholders, in-
cluding States, the Global Compact, internatiomal segional organizations
such as the International Labour Organization,Uhéed Nations Conference
on Trade and Development, the United Nations Enwitent Programme and
the Organization for Economic Co-operation and D@waent, transnational
corporations and other business enterprises, arldsoiciety, including em-
ployers’ organizations, workers’ organizations,ig@hous and other affected
communities and non-governmental organizations;

(...)

5. Requestshe High Commissioner to convene annually, in co@pation with
the Special Representative, a meeting with senioxkecutives from companies and
experts from a particular sector, such as the pharmceutical, extractive or chemic-
al industries, to consider, within the mandate oflie Special Representative as set
out in paragraph 1 above, the specific human rightéssues faced by those sectors,
to raise awareness and share best practice, and teport on the outcome of the
first meeting to the Commission at its sixty-secondession, under the same agenda
item;

6. Decides tocontinue its consideration of this question atitdy-second
session;
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Appendix 7:

Resolution of the Sub-Commission on the Promotioth a
Protection of Human Rights on

The effects of the working methods and activitiesfdransnational
corporations on the enjoyment of human right¥’

(Adopted by consensus, 8 August 2005, E/CN.4/SBE3/2005/6)

The Sub-Commission on the Promotion and Protedidfuman Rights

(..)

Recognizinghe work done by the sessional working group onetffiects
of the working methods and activities of transnagiocorporations on the en-
joyment of human rights and by the Sub-Commissiocluding its draft
"Norms on the Responsibilities of Transnational g@wations and Other Busi-
ness Enterprises with regard to Human Rights” (EACBUb.2/2003/12/Rev.2),

Taking noteof Commission resolution 2005/69 of 20 April 200% fruman
rights and transnational corporations and otheinless enterprises,

Taking note als@f the report of the United Nations High Commis&ion
on Human Rights on the responsibilities of tranemai corporations and re-
lated business enterprises with regard to humdntsride/CN.4/2005/91),

Noting with appreciationthe appointment by the Secretary-General of John
Ruggie as his Special Representative on the isshiensan rights and transna-
tional corporations and other business enterprises,

Taking into accounthe background document prepared by the Secretary-
General (E/CN.4/Sub.2/1995/11), the report of ther&ary-General (E/CN.4/
Sub.2/1996/12 and Corr.1) and the background docuprepared by El Hadji
Guissé (E/CN.4/Sub.2/1998/6) concerning transnatieorporations and the
draft “Norms on the Responsibilities of Transnasib@orporations and Other
Business Enterprises with regard to Human Rights”,

(..)

2. Invites members of the working group and of the Sub-Commgson to pre-
pare working papers for submission to the Sub-Comnssion at its fifty-eighth ses-
sion and to the working group at its eighth sessiqras follows:

(a) Géaspér Bir6: a working paper on the role of Stees in the guarantee of hu-
man rights with reference to the activities of trarsnational corporations and other
business enterprises;

(b) Chin-Sung Chung and Florizelle O’Connor: a workng paper on bilateral
and multilateral economic agreements and their impet on the human rights of the
beneficiaries;

3. Decidesin view of the discussions that will take platete first meet-
ing of the working group during the fifty-eighthsséon of the Sub-Commis-

8 Emphasis added by CETIM.
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sion to invite the International Monetary Fund, t®rld Bank, the World
Trade Organization, the United Nations ConferenoeToade and Develop-
ment, the United Nations Development Programme |Iriternational Labour
Organization, the United Nations Research InstifoteSocial Development
and other relevant agencies to participate;

4. Decidesthat the agenda of the eighth session of the worlg group will be
the following:

(a) Review of developments related to the respondities of business with re-
gard to human rights;

(b) Consideration of possible situations where busess may facilitate or gener-
ate human rights violations in different kinds of ®cieties;

(c) Consideration of possible ways and means of pgexting individuals or
groups from harm caused by business activities; and

(d) Identification of appropriate responses in thecase of specific violations of
human rights;

(.

67



Appendix 8:

Public Hearing on Nestlé-Colombia
Final declaration from the Council

A public hearing and inquiry into Nestlé in Colurabwas held on Saturday
29 October 2005 in Bern. This event was organigeMbiti Watch, an organ-
isation that was founded on 14 March 2005 and wbarsists of NGOs, trade
unions, charitable organisations, political partisurch linked groups and so-
cial movements supporting the movement for “Anotherld is possible®

On this occasion, representatives from the foodettanion SINALTRAIN-
AL denounced, in front of a council of 5 publicdigs acting as a sort of court
of public opinion, four particularly shocking sitiens which occurred in
factories in Columbia. At the end of the hearigge touncil adopted the fol-
lowing declaration (outlined below).

The hearing lasted from 9am to 6pm. The Council lers included Carlo
Sommaruga, Rudolf Schaller, Carola Meier-Seeth&em Tomas Balduino
and Anne-Catherine Menétrey-Savary. The politicadl &ocial situation in
Columbia was described by Miguel Puerto. The Colamiprosecutor was
Alejandro Garcia Salzedo, the SINALTRAINAL unioriawyer. His case was
supported by the testimonies of Carlos Olaya Roedg Alfonso Baron Sanc-
hez, Onofre Esquivel Luna and Oswaldo Silva Ditta.

The People's Permanent Tribumals also present as an observer and con-
sisted of Francesco Martone, Antoni Pigrau Solé@iachni Tognoni.

The Council wishes to commend the excellent prajmaraf the event and
the quality of the testimonies. The files which eig@resented were clearly as-
sembled with great care and contained hundredsagéq each with an im-
pressive number of documents and incriminating eswi¢. The Council
particularly commends the quality of the intervens made, as well as the
courage of the experts and witnesses from Columdsagcially since the
Council is very much aware that these workers faeath threats and take
risks by testifying openly.

8 Founded in Switzerland “MultiWatch — campagne famitén Rights” has as its goal to alert
public opinion about human right violations cometttby Swiss transnational companies.
Multiwatch is composed of the following groups: iAlice Sud, Attac Switzerland,
Europe - Third World Centre (CETIM), Swiss Allianoé Development Organisations, Berne
Declaration, EPER, Working Group Switzerland-Colianl{GTSC), Trade-unionist Youth
Berne, Swiss Socialist Youth, The Greens, OeME 8dfEcumenism - New Earth), OeME
Berne-City Commission, OSEO, Bread For All, Swissabbur Party (PDT-POP),
Interprofessional Workers' Union (SIT), Solifon@&VISSAID, Terre des hommes Switzerland,
Unia Berne (cf. http://www.multiwatch.ch).

68



Nestlé refuses dialogue

The Nestlé corporation was invited to participate this hearing, but
declined the invitation, much to the council’s ®gThe multinational never-
theless sent a succinct document which aimed taeein advance, all accusa-
tions which would be made against it. On readirgs¢hfew pages, the council
realised that, even before knowing the contenhefhtearing and the composi-
tion of the jury, Nestlé was already expressingsdspticism and demonstrat-
ing a distinct disregard fahis event, accusing the speakers of being partial
and giving voice to “hysterical” accusations. Weldee this lack of openness
towards any dialogue. Nevertheless, it was noted tiie statements Nestlé
made in its defence were taken into account bynteenbers of the council,
and were referred to when questioning to the espant witnesses. The an-
swers received went far beyond the basic justibioat made by the company
and appeared much more convincing to us.

The council can only deplore this refusal to evensider the claims made
by the Nestlé Columbia workers, since it believest the Swiss multinational
should assume responsibility wherever it is locatethe world. During the
day, the testimonies heard revealed that other aoiep in Columbia have
practices which are just as worthy of criticismthese of Nestlé. But it is
Nestlé which is considered here since we are inZ8wand and since we are
particularly concerned with the policies of a compavhich are in contradic-
tion with the commitments made in this country,tbat national and interna-
tional level. For example, we are shocked that Id@stone of the signatories
of the “Global Compact” and yet apparently hold#idiregard for the prin-
ciples enshrined therein. The council thereforesitars it unacceptable that
Nestlé should withdrawas though the problems it faces with respect to its
activities in Columbia should only be of concerrCialumbia.

Presentation of the situation and Nestlé’s place i@olumbia

During the hearings, the events which unfolded egdofirst of all, the ex-
tremely difficult situation which reigns in Colunabiln this country where 20
lives are lost each day for political reasons, whekers, and in particular the
trade unionists, are constantly threatened: 408@8etrunionmembers have
been murdered since 198hApusands have disappearttere have been 1700
cases of human rights violations against union negsgince President Alvaro
Uribe rose to power in 2002, and 60% of the pojputait living in poverty.

It was also noted that legal guarantees to prdkectights of workers are
non-existent. Paramilitary groups are numerous ratolarge multinational
companies, and violence is omnipresent, in a cénodthreats, confrontations
and fear. Within this context, the trade unions @escribed as organisations
that are closely linked to guerrillas, even toddem, especially since the USA
have put their “Columbian Plan” into action usinglidtms of dollars. Never-
theless, the witnesses clearly stated that the tadnists neither provide help
nor receive help from the guerrillas. It must bghlighted that social movements
remain very active and that resistance shows hagthrdination and courage.
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Nestlé has been present in Columbia for the lase@®s and has continued
to extend its empire by creating a near monopogtwBen 1947 and 1979, the
company has acquired 13 factories and has closéd Bompany policy has
considerably evolved over the last few years, gdinogy being a firm geared
towards local production to being a multinationatedtmining its imports and
exports purely on the basis of its own profit, whicorning the needs of the
country. In this way, the company has helped tichrthe large land owners
which supply milk to Nestlé, much to the detrimeftsmall producers and
livestock-breeders who are often forced to leawrttand. Its employment
policy is nowadays characterised by a strong wilbé rid of the unions, while
40 years of struggle had enabled the latter totlgrémprove the lot of the
factory workers. Nestlé isurrently pursuing a restructuring policy in order
reduce its production costs, while its companiesfifs continue to increase
unabated.

Nestlé’s dominance can also be explained by thpatation’s ability to
take advantage of the extremely troubled politisidlation reigning in the
country. Currently, the State of Columbia seemsvamt to place itself com-
pletely at the disposal of the economy in genenal af Nestlé in particular.
Numerous examples were given, highlighting sevarahs where Nestlé be-
nefited from substantial advantages, for instantderms of taxation and
grants. In addition, the carefully constructed afiicient network of people
closely linked to the company and working in thenadstration and minis-
tries, including tribunals, has ensured Nestlé'sagrfreedom of action and
near impunity. Nestlé has also succeeded in corhiraugh the turbulences
that have plagued the country and to profit fromnththanks to a connivance
that borders on complicity. It is the workers whdfer most from this situ-
ation, particularly from the absence of impartigigdiction.

First case presented: murders and disappearances

The witnesses presented the 10 cases of workeassasated by suspected
paramilitaries between 1986 and 2005, generallgetranion leaders. These
murders generally took place during periods of koindnd tension within the
Nestlé factories, at times when collective workesgnents were being recon-
sidered, and, for some of these victims, the ddgrbea strike. While Nestlé’s
responsibility may not be directly in question, thBmidation and blackmail-
ing methods used arevertheless indirectly so. When refusing to inseethe
price paid to land owners for their milk deliveridéestlé used the pay rises
demanded by the workers as its excuse, while asdhee time threatening to
relocate its production centres. The trade unioaewherefore seen as the en-
emies to bring down. However, it later emerged ihatas the landowners
who were in cahoots with paramilitary groups.

If Nestlé claims to be very concerned by the viokgrits reaction was not
as forceful as expected, with the pretext given faetory workers were not
the only ones targeted, but managers too, andmptNestlé’s factories. See-
ing this as a scourge beyond its control, Nestiéndithing to bring the culprits
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to justice or to protect its employees, despitdwer and influence within the
heart of the Columbian state. According to the doent handed to us, Nestlé
expressed its condolences to the families concebuedvithout offering the
slightest compensation.

The council believes that in this case, Nestlééhih its task, whether by
omission orabdication of responsibility, but that it is inditly responsible in
that its policy of blackmail and constant pressomethe workers was likely to
generate violence

Second Case: permanent layoffs and anti-trade uniopolicies

At the beginning of 2002, the collective work agreaits were due to be
renewed in the Cicolac factory, but negotiationthwie workers’ representat-
ives led to nothing since Nestlé wished to disnaiifl social agreementsr
salaries and medical services. While a strike wated/for, death threats led
the trade union leaders to back down and so cdhe&ladvance strike warn-
ing.
After various events linked to a supposed work [gage, nine representat-
ives from the trade union were dismissed. In théngpof 2003, a court of ar-
bitration gave justification to Nestlé’s actions the basis of a decision made
in the absence of the workers representative.ignatfiair, the law was not re-
spected, be it national laws or international comiems, in particular Conven-
tions 87 and 98 of the ILO. Yet not only have tlaeked workers lost their
jobs but they have also lost their trade uniortistus since, in Columbia, per-
manent employment is one of the conditions for hglog to a trade union.
This manoeuvre clearly served to decapitate thdettmion with a view to its
permanent removal.

In the autumn of 2003, for the same reasons, Nesti@ened all its em-
ployees in separate meetings with representatiras the general manage-
ment, in order to suggest that employees resigmatily in exchange for fin-
ancial compensation. These workers were held Vigtsoners in hotels until
they gave their agreement. 175 workers lost thabs jin this way. Only one
employee refused this deal but he has now beegatelé to an isolated office
with no work to do. Instead of its regular emplay,edestlé employed tempor-
ary workers paid half the normal rate and with ogia protection and no
trade union rights.

This employment policy is in direct contraventionthwthe law. It is
particularly shocking that Nestlé should operatéhia manner whilst boasting
to be an exemplary company. We know that its mamage in Switzerland in-
vests a lot of money into promoting the compangiage, in a costly market-
ing effort. In the document the company passedoons, Nestlé claims to
respect the freedom of unions and to be workingHergreatest possible eco-
nomic and social benefits for Columbia, thanks ®8690f its products being
produced in the country. The witness statements wheaheard give us no
reason to believe this. Certainly this policy ofayment deregulation and
job insecurity also operates in Switzerland andrevkere where economic
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globalisationprevails. Nevertheless, these consequences aieupaty seri-
ous for countries such as Columbia, where those lagm their jobs risk fall-
ing into poverty or being enrolled in paramilitaiplence or the guerrillas.

Third and fourth cases: out of date products and plthution

On several occasions between September and Decet@b2r stocks of
out-of-date milk were found, which Nestlé had intpdrfrom Uruguay and
Argentina and was busy repackaging, after chantfiagout-of-date labels. In
its document, Nestlé claimed that this was a lakgekrror, although the com-
pany had to admit that the milk was well and troiyt-of-date and unsuitable
for consumption. In addition, this “error” occurrddur times over a few
months so it is difficult to conclude that this waBply coincidence! The wit-
nesses and experts reported that on other occasimstlé did not respect
product quality and safety standards, putting thesamers' health at risk.
They also recalled that children died in 1979 dfteing poisoned by contam-
inated powdered milk.

It was factory workers who discovered these probleamd who informed
the company managers. Realising that the lattedldvoot listen, the authorit-
ies were informed and the merchandise was seiZed, the workers were the
subject of reprisals and they are still being camidy threatened to this day.

Also in the chapter on contamination and poisonihg,experts denounced
the serious pollution of waste waters which wetea®ed into rivers following
the cleaning of tanks with toxic chemicals. ThesBupants have a devastating
effect not only on the aquatic fauna but also anlater tables, thus endan-
gering the health of the population. Accordinghte witnesses, Nestlé also lets
very hot water run into the rivers and streamsiraés, thus causing serious
damage. The council struggles to understand havod ¢ompany which aims
to be unbeatable in terms of quality and safety lmarcaught contaminating
water and adulterating milk in this way! Maybe tt@mpany imagines that its
negligences are less damaging in a country likei@bla, whereas in Switzer-
land these events would cause a scandal! But mtydeompany is wrong
since, in this case, the public powers and thegmént are at last reacting, as
if there was a threshold above which the Statedcaol longer close its eyes
and ignore the actions of large companies.

Conclusions

At the end of the hearing, impressed by all it hedrd and by the serious-
ness and credibility of the evidence provided,Gloeincil:

can only condemhilestlé’s actions in Columbia and believes thas¢hare
unacceptable from a multinational which claims ¢ovimrthy of the good repu-
tation and trust it receives from its clients. Nie$tas overstepped all tolerable
limits whether through its failings in terms of thaality of its products or the
protection of the environment, or through its piekc of dismantling the
working conditions or its implacable hostility towla trade unions, or even
through its aggressive methods in terms of econquiicies.
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believesthat steps must be taken both in Switzerland dridternational
level in order to force Nestlé to respect the sghtt trade unions, as stipulated
by international conventions and the Columbian @tri®n, and, if neces-
sary, by taking cases to ordinary courts of law.

recommendghat steps are taken in consultation with the ILO.

calls uponall international jurist organisations, church&ade union or-
ganisations and NGOs to denounce Nestlé’s actiadstlzose of other mul-
tinationals that flout human rights and exposertkaiployees to violence or
dire poverty.

desires alsahat the Swiss authorities take heed of this btledt they in-
vite Nestlé to refocus its policies in Columbiagdamplement in a more coher-
ent manner the conditions imposed by the Swissdtinof external economic
relations relating to the respect of human rights] this especially with re-
spect to the Columbian government.

We are particularly concerned by the fact thatrilets and the lives of the
trade unionists who came to testify in Berne wélthreatened upon returning
to their country. Lastly, we realise that the pesb$ highlighted in Columbia
also affect the Swiss people, who may also suffemfthe consequences of
globalisation and the destabilisatiai work conditions. Even if the con-
sequences are generally less severe for us, tleestogments should incite
civil society to commit to defending the rightswbrkers with greater solidar-
ity throughout the world.

Berne, 30 October 2005

Dom Tomas Balduino, Carola Meier-Seetaler, Anneh€ahe Menétrey-
Savary, Rudolf Schaller, Carlo Sommaruga
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Appendix 9:

Main reference websites

Official Websites

African Commission on Human and People's Rightg:Mww.achpr.org

United Nations Conference on Trade and DevelopfiélCTAD). http://www.unctad.org
Council of Europe. http://www.coe.int

Global Compact — UN. http://www.unglobalcompact.org

Office of the United Nations High Commissioner uman Rights. http://www.ohchr.org
United Nations Research Institute for Social Depeient (UNRISD). http://www.unrisd.org
Organisation for Economic Co-operation and Develepn{OECD). http://www.oecd.org
Internationational Labor Organization (ILO). httpasvw.ilo.org

World Trade Organization (WTO). http://www.wto.org

Activist Websites

Accién ecoldgica. http://www.accionecologica.org

American Association of Jurists (AAJ). http://wwwajarg.br

Association Internationale de Techniciens (AITE@)p://www.globenet.org/aitec

Association Sherpa. http://association.sherpaffree.

Attac. http://www.attac.org

Berne Declaration. http://www.evb.ch

Centre for Research on Multinational Corporatid®®O). http://www.somo.nl

Corporate Accountability International, formeripféct”. http:/Amww.stopcorporateabuse.org

Corporate Europe Observatory (CEO). http://www.coapeeurope.org

CorpWatch, formerly Corporate Watch USA. http://wwerpwatch.org

EarthRights International. http://www.earthrights.o

Global Exchange. http://www.globalexchange.org

Greenpeace. http://www.greenpeace.ca

Groupe de recherché pour une stratégie économiteative (GRESEA).
http://users.skynet.be/gresea/

Ibon Foundation Inc. http://www.ibon.org

India Resource Center. http://www.indiaresource.org

International Baby-Food Action Network (IBFAN). ptt\www.ibfan.org

International Network of NGOs. http://www.oecdwatuiy

Les Amis de la Terre — France. http://www.amisagtat org

Maquila Solidarity Network. http://www.maquilasaéidty.org

Multinationalmonitor. http://multinationalmonitorg

MultiWatch — Swiss Network on TNCs. http://www.mulatch.ch

OilWatch. http://www.oilwatch.org.ec

Observatorio de empresas Multinacionales Espaiol@smérica Latina (OMAL).
http://www.omal.info

Public Citizen. http://www.citizen.org

Réseau des centres de documentation pour le d@esiemt et la solidarité internationale
(RITIMO). http://www.ritimo.org

Third Wold Network. http://www.twnside.org.sg

South Centre. http://www.southcentre.org

Other

Business and Human Rights Resource Centre. htépa/lausiness-humanrights.org

Global Policy Forum. http://www.globalpolicy.org

International Chamber of Commerce (ICC). http://wigewbo.org/

International Organisation of employers (IOE). Httpww.ioe-emp.org
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Appendix 10:

More than 30 years of CETIM publications on the thene:
transnational corporations and human rights

(For presentations of our books and our issueanstrational corporations,
see our website http://www.cetim.ch)

Books

Suisse-Afrique du Sud: relations économiques étiguaes (1972)

Ecumenical involvement in Southern Africa: inveshtse white migration, bank loans (1975)

Tourisme dans le Tiers Monde: mythes et réalité3 )

Multinationales et droits de 'homme: exemple BB@d (1978)

Silence d'argent: la Suisse carrefour financie79)9

Les médicaments et le tiers monde (1981)

Le vieil homme et la forét: Jari une enclave en Aamée (1981)

Pesticides sans frontiéres (1982)

L'aide alimentaire: un marché de dupes (1982)

La Bolivie sous le couperet (1982)

L'empire Nestlé (1983)

Tourisme et tiers monde: un mariage blanc (1984)

La civilisation du sucre (1985)

Alcool et pouvoir des transnationales (1986)

Marchands de sang: un commerce dangereux (1986)

La biotechnologie & I'agriculture du tiers mondspeir ou illusion (1988)

Nos déchets toxiques: I'Afrique a faim, « v'la posibelles! » (1989)

Giftmull: Afrika hungert, « da habt ihr unsern Dkéo» (1989)

La seve de la colere: foréts en péril, du constatrésistances (1990)

La nature sous licence ou le processus d'un pi(tke@4)

Sud-Nord: Nouvelles alliances pour la dignité dwail (1996)

Commerce mondial: Une clause sociale pour 'emgidés droits fondamentaux? (1996)

AMI: Attention, un accord peut en cacher un auft©98)

La bourse ou la vie (1998)

Mondialisation excluante, nouvelles solidaritésuraettre ou démettre 'OMC (2001)

Via Campesina : une alternative paysanne a la ralisation néolibérale (2002)

La finance contre les peuples : La bourse ou Igrei&dition revue et augmentée CADTM/Pire/
Syllepse/CETIM, 2004,)

ONU. Droits pour tous ou loi du plus fort ? Regamibtants sur les Nations Unies (2005)

Mobilisations des peuples contre 'ALCA-ZLEA : Tté$ de « libre échange » aux Amériques
(PubliCetim Nos 25/26, 2005)

Some recent articles of CETIM

“Les sociétés transnationales et droits humaingijiphed inAssociations transnationales,
October-November 2002.

“L’'urgence d’'un encadrement juridique des STN areau international”, published isso-
ciations transnationale€)ctober-November 2003.

“Pousser 'ONU a contrdler les transnationales’hlfshed inLe Courrier,17.09.2004.
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