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[1] A claim of law-either that the drug victim wins or loses or that flag burning can or cannot constitutionally
be prohibited-is tantamount to the claim, then, that one principle or another provides a better justification of
some part of legal practice. Better in what way? Better interpretively- better, that is, because it fits the legal
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practice better, and puts it in a better light. In that case, any legal argument is vulnerable to what we might call
justificatory ascent.

[2] Before he sits on his first case, he could build a gigantic, "over-arching” theory good for all seasons.
[3] He could weave all that and everything else into a marvelously architectonic system.

[4] We reason from the inside-out: we begin with discrete problems forced upon us by occupation or
responsibility or chance, and the scope of our inquiry is severely limited, not only by the time we have
available, but by the arguments we happen actually to encounter or imagine. A judge reasoning from the
inside-out will rarely find either the time or the need to undertake long, laborious research or argument.

[5] The first is offered by Judge Richard Posner. you know, the lazy judge who writes a book before breakfast,
decides several cases before noon, teaches all afternoon at the Chicago Law School, and performs brain
surgery after dinner. The second is by an almost equally prolific colleague of his, Cass Sunstein, who also
teaches at the Chicago Law School. n4 Together these scholars form a Chicago School of anti-theoretical, no-
nonsense, jurisprudence. Both criticize the embedded conception of legal reasoning and endorse the
practical one and both describe my own account of the former as a paradigm of the errors they hope to
correct.

[6] That is why I have taken the Chicago School, and particularly Judge Posner and Professor Sunstein, as
examples. The arguments that they and others of similar opinion make against the use of moral or abstract
theory in legal argument can usefully, 1 think, be shepherded under the following three headings:
metaphysical, pragmaticC] [I [0 OO OO O O , and professional.

[7] "Genocide is wicked," or "Racial discrimination is unjust.” He replies, "Yes, that's true, | agree with you.
But please do not make the mistake of thinking that these propositions are objectively true or that their truth
Is grounded in reality. You have only expressed your own opinion[]

[8] "The adjectives that | have used to characterize the pragmatic outlook-practical, instrumental, forward-
looking, activist, empirical, skeptical, anti-dogmatic, experimental-are not the ones that leap to mind when
one considers the work of, say, Ronald Dworkin."

[9]0 O O O (deontological ethics)[1 O 00 O 0 O O O (consequentialism) ] [ O 0 O 0 O (teleological
ethics ) — 0000000000000 —0O00000ooobooooooooon
Oooooooooooddoooooooooooboooooooooooooooog
Ooooooooooodoooooooooooooooooooooooo

[10] "We're just lawyers here. We're not philosophers. Law has its own discipline, its own special craft. When
you go to law school, you are taught what it is to think like a lawyer, not a philosopher. Lawyers do not try to
decide vast theoretical issues of moral or political theory. They decide particular issues at retail, one by one, in
amore limited and circumscribed way. Their vehicles of argument are not the grand ones of the



gbooboooooooooboobobob

philosophical treatise, but the more homespun and reliable methods of close textual analysis and analogy."

[11] But Sunstein suggests that lawyers and judges should abstain, even in the exercise of the responsibility of
individual judgment, from venturing into the more abstract reaches of political moral theory. He means to
claim, that is, not just that political and judicial alliances may be forged out of concrete agreement even in the
face of theoretical divergence, but that the individual judgments that produce the concrete agreement should
themselves be superficial.

[12]0 O The concept of justificatory ascent is Dworkin's acknowledgment that judges more often reason
upward from particular cases and arguments than downward from an overarching principle-such as
egalitarianism, or utilitarianism, or Mill's conception of liberty-that makes the whole body of the law
consistent. But he insists that through justificatory ascent a judge may be lofted to a high level of generality.

[13] [L]egal reasoning presupposes a vast domain of justification, including very abstract principles of
political morality.

[14] By "theory" Dworkin means his own, highly specific conception of legal theory. This conception is in
the line of descent from Wechsler's influential article on "neutral principles,” which in turn has affinities to the
"legal process" school and to natural law, to both of which Dworkin has fairly direct links, n17 and on the side
of philosophy to the approach of Kant (as refined by Rawls), as contrasted with that of Aristotle.

[15] The heart of Dworkin's conception, as earlier the conception of legal theory held by Wechsler and by
Hart and Sacks, is the imposition of master themes, such as democratic legitimacy, or federalism, or relative
Institutional competence, or equality, on the particulars of the law.

[16] Twenty-five years of inconclusive debate about the political morality of anti-abortion laws illustrate the
limitations of argument in settling moral debate. This does not show that there are no moral truths, for there
are unresolved scientific debates older than the abortion debate, yet undoubtedly (or so | would argue) there
are scientific truths.

[17] I said earlier that Dworkin's was one way of doing law. But it is not the best way. It is too abstract for a
case-based legal system. It might do better in a regime of "abstract review" such as one finds in the
constitutional courts of central Europe and occasionally in U.S. state supreme courts.
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