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I. INTRODUCTION

The Chilean Civil Code refers to the un-
born creature in the mother’s womb as “that 
which is to be born”, but which has not yet 
seen the light of day; it understands “birth” as 
the complete separation of aforementioned 
creature from its mother, as long as it man-
ages to survive the separation at least for a 
moment, and refers to natural persons as all 
those individuals of the human race that have 
been born (1). Consequently “that which is to 
be born” is not a person until it is born. In 
this way the Code establishes a rather curi-
ous distinction between an individual of the 
human species on the one hand, and a “per-
son” on the other. Current doctrinal debate, 
which sometimes has become quite passion-
ate for ideological reasons, has particularly 
hinged on the determination of the moment 
when “that which is to be born” begins, with 
some upholding the conception thesis, while 
others affirm the idea of the implanting in 
the uterine wall, with the rest defending the 
idea of the beginning of brain activity (2). 
We will not linger on this debate, but we do 
believe it interesting to point out that from 
that moment which is under debate in terms 
of doctrine, in which “that which is to be 
born” begins, and up to the very moment of 
birth, the embryo or foetus is not recognised 
as a person by Chilean Law, notwithstanding 
the fact that there are laws that do protect it 
in several ways. This circumstance leads us 

to the conclusion that “that which is to be 
born” is subject to laws, even though it lacks 
the quality of a person (3).

This subject in possession of rights, but 
which has not yet become a person, enjoys 
a precise and specific legal protection stat-
ute, both in civil matters, especially with 
respect to its rights to succession, as well as 
criminally, particularly as regards the crime 
of abortion.

Our aim in this paper is to explore the 
situation in which people find themselves 
when they are in a situation of “that which 
is about to die” (4); a situation in which they 
are quite often as unprotected as when in the 
situation of “that which is about to be born”, 
and as far as possible, to propose for these 
people a suitable legal statute to provide pro-
tection. We believe that the various statutes 
that are currently in force to protect such 
individuals in the majority of countries in the 
western world, if not in all, contain short-
comings, and prove to be both inadequate 
and ignominious for those whom they are 
meant to protect.

II. OLD AGE AND DISCRIMINATION

A. Some figures

There is little doubt that humanity is in-
creasingly becoming a more aged society (5).
Professor Fernando Lolas speaks of an “age 
boom” as part of the universal demographic 
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boom that has characterised recent centuries 
(6). “Old people” will grow in numbers in 
forthcoming generations as a result of the 
advances in medicine and health care, while 
“young people” will keep on dropping in 
numbers, if the current downward trend per-
sists. The demographic pyramid will tend to 
become square-shaped. This issue is a source 
of concern to demographers, economists and 
politicians alike, and is an extremely serious 
matter. In the world that awaits us, one in 
which the very young will increasingly live 
together with the very old, it will be essential 
to find inter-generational lines of improved 
co-existence, with greater affinity, and if you 
like, some degree of social peace and bal-
ance (7).

Let’s have a look at some figures that will 
serve to back up what we have been say-
ing. According to the Argentinean journal 
IntraMed, many qualified workers will have 
left work over the next 25 years: in Japan 
alone some 10 million people will be retiring, 
while 25% of the current European Union 
workforce will be going the same way. These 
circumstances have led many thinkers to pro-
pose emergency measures, such as extend-
ing the retirement age, or having the oldest 
members of the population continue to work 
half-day shifts, after their official retirement 
age. Such measures are currently being taken 
experimentally in Switzerland and Sweden.

At the beginning of the 19th century, the 
world population was estimated to stand at 
1,000 million. Over the course of that cen-
tury, this figure increased by 650 million, 
which meant that the world population at 
the beginning of the 20th century stood at 
1,650 million. By the end of the 20th century, 
however, the world population stood at 6,000 
million, an increase of 4,350 million people 
(9). This increase in population is especially 
marked by ageing: in 1950, the average age 
of the world population was 23.5, a figure 
which had risen to 26.4 by 2000, and which 
is expected to reach 37.8 by 2050. In 1950, 
8.1% of the total world population were over 
60, a figure that will have reached 22.1% by 
2050 (10). Over the next few years the world 
will face a genuine “geriatric boom”, in the 
words of the sociologist Lorenzo Agar (11). 
According to Agar, life expectancy in Latin 
America and the Caribbean increased by 20 
years in the second half of the 20th century, 

thus seeing it approach the 80 year mark in 
the majority of countries in the region (12).

In the USA, people of over 85 constitute 
the biggest growing population group: they 
are 21 times more numerous than they were 
a mere 100 years ago, while the over 65 
group has grown 8 times bigger since then 
(13). 

This “geriatric boom” has already brought 
with, and will continue to do so in the fu-
ture, a set of extremely serious ethical, social, 
political and economic problems. Fernando 
Lolas reminds us of how there is no solidar-
ity shown with old animals in the majority of 
the species, and that the lifestyle of the aged 
is unknown to them: the helplessness of the 
old animal makes it easy prey for its enemies 
(not to mention for the younger of its own 
species), for other predators and for nature 
itself. “The herd abandons the aged” (14). 
Old age is only possible through the solidarity 
of the species, but it does not seem to be very 
clear whether, or not, such solidarity exists 
among the human species. Aged humans are 
discriminated against and are pushed aside 
from the herd by the younger ones. This 
is what is happening in practically the four 
corners of the earth nowadays. We believe 
that the times that are coming will demand 
greater care, greater concern for the most 
aged members of the population. We even 
think that a time will come when the degree 
of development of cultures will be measured 
by the greater, or lessor, care afforded to their 
oldest members. 

B. Age discrimination

Age discrimination clearly exists in today’s 
world. 

As far as medical assistance is concerned, 
given that these are resources in which there 
are always shortages, thus making it neces-
sary to ration them, those who have access 
to same have it at the expense of those who 
are left without such assistance. In such cir-
cumstances, young people are always given 
precedence, while old people are left with-
out receiving medical assistance. Some peo-
ple think that this is a fair solution, given that 
young people represent the future, whereas 
old people have already lived their lives and, 
therefore, represent the past. Others claim 
that health policies should take into account 
all age groups regardless, and that resources 
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should be shared out fairly, in such a way as 
to promote the common good.

Whatever the criterion employed to ap-
proach the issue of resources’ allotment, it re-
mains quite clear that age discrimination does 
exist in terms of the social exclusion to which 
old people are subject (15). As of 45 or 50 
years of age, one begins to feel such exclu-
sion, when the interested party perceives that 
there are no jobs for those who have reached 
his or her age. As is obvious, with the passing 
of time this sensation worsens: exclusion be-
comes stigmatised and hostile, finally ending 
up in the loss of essential rights. In this sense, 
Fernando Lolas distinguishes between “social 
death” (by way of segregation and the loss of 
rights) and “real”, or biological, death.

Old aged people’s helplessness greatly 
exceeds the economic production scale, and 
stretches its tentacles as far as the world of 
ideas, the world of culture: it is not a good 
idea to see oneself as old, or to look old, 
even when one already is indeed old. Pre-
vailing cultural mores extol vigour, youth 
and fitness; meanwhile, the old person tries 
by way of physical exercise, and even by 
means of cosmetic surgery, to hide from the 
inexorable march of time. It goes without 
saying that in this 21st century civilisation 
in which old age has been demonised, the 
death process has suffered even more so in 
this sense.

We believe it discriminatory to apply the 
economic concepts of greater return, invest-
ment to achieve greater productivity, cost 
– profit ratio, and others of a similar nature, 
to people who have reached a certain age, 
without taking into account the efforts made 
heretofore by these people, as if productiv-
ity were the only goal in life. What is more, 
there is no evidence whatsoever to enable us 
to accredit lower performances after reaching 
a certain age, even in jobs that require physi-
cal force (16).

Discrimination also exists against old peo-
ple in training programmes that are drawn 
up by many companies in order to obtain 
a greater return from its workers. As older 
workers are not allowed to take part due to 
their age, they do not receive proper train-
ing, which in turn is to their detriment, given 
that they produce less as a result of the lack 
of training.

In Chile, institutions known as “ISAPRES” 
are entrusted with the private financing of 
health. These receive monthly contributions 
from the workers who are members of same. 
As the contributor advances in age, the 
amount of his or her respective contribution 
also increases. The older you are, the more 
costly the contribution to be made, when it 
should be quite the reverse. Consequently, 
a time comes when the wages received by 
the old person do not enable him or her to 
continue paying the contribution. This is an 
ill-conceived system and one that poses a 
threat to the older members of the popula-
tion, which is the one most in need, pre-
cisely because they are coming to the end 
of their lives.

It seems quite unreasonable – as is the 
case in many countries around the world, 
Chile included – to set a certain age as the 
compulsory retirement age (60 or 65). Clear-
ly individuals age in a variety of ways and 
may, or may not, be suited to certain activi-
ties at different moments in time. There are 
even “old ages” that do not affect one’s work 
performance. An estimating engineer, a phi-
losopher, a university lecturer normally get 
“older” later than surgeons, sportsmen and 
women and truck drivers. In these circum-
stances, one cannot pinpoint a reason for 
making all of the people involved in these 
professions retire when they reach a given 
age. There is greater age discrimination as 
regards the former, who are still suitable, 
than the latter, who are no longer fit to do 
the job. We believe that a change of retire-
ment mentality is needed. As of a certain 
minimum age, everybody should be able 
to independently set the date of his or her 
retirement, in accordance with the strengths 
and skills that he or she feels to be in pos-
session of. What cannot go on with respect 
to old people is the currently patronising 
attitude of “the poor tired old man/woman, 
let’s send him off too rest”.

As we have already pointed out, for some 
authors there is a “social death” that precedes 
“real death”. “Social death” begins to struc-
ture itself in the collective conscience during 
the third stage of life, though, it is at the 
beginning of the fourth stage when things re-
ally begin to get worse for old people, “when 
dependence, several losses and disability 
begin to set in, when senile dementia (…
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rears its head), awaiting a sure demise” (17). 
As of the third stage of life, but especially 
during the fourth, isolation and abandonment 
increasingly threaten old people, the tragedy 
of loneliness becoming their fate. When they 
are no longer “useful”, they are excluded 
from society and forgotten (18). The more 
generous of their offspring lock them up in 
old people’s homes, which are far from rest 
homes, but rather asylums where they are 
kept before forgetting about them complete-
ly. The less generous children, simply forget 
them, because it is a lot cheaper (19). 

C. Discrimination against old age 
did not exist in ancient cultures

In some ancient cultures, and even in our 
own in the past, old people were venerated. 
This veneration arose from having been 
considered to be carriers of the historical 
memory of the group, the reserve of ances-
tral memory. On the other hand, the experi-
ence of the older members of such societies 
was also the reserve of wisdom: they were 
resorted to for advice, mediation and inspira-
tion. They were the “wise members” of the 
group, they handed stories down that had 
been turned into legends, legends that had 
become myths, myths that were converted 
into religion. They were the point of contact 
with ancestors, with the lares et penates, the 
household gods. They were the pride of the 
clan, the wizards and enchanters, the heal-
ers, the judges and the educators. In those 
times, old age was the equivalent of a divine 
recompense awarded to the just (20).

This quality as custodians of the group 
memory and wisdom began to decline with 
the invention of the printing press, with the 
making of books and with the appearance 
of written history and the documents that ac-
credit its objectivity. Nowadays, old people 
are no longer of use to safeguard history, 
while their ancient wisdom can be acquired 
by anyone, without any need to accumulate 
years. Today, it is possible that the advice of 
an old person be deemed out-of-date by the 
younger generations.

For this very reason it has been claimed 
that ancient cultures represented a period of 
glory, a golden age for the old (21).

D. Classification and characteris-
tics of old people

Since the middle of the 20th century peo-
ple have been classified into four groups ac-
cording to their age. All those young people 
who cannot fend for themselves economi-
cally go to make up the first age. This age 
begins, therefore, on the day one is born and 
stretches down to the end of one’s period 
of education, which enables one’s incorpo-
ration into the labour force. The latter date 
is indeterminate, vague and imprecise, and 
generally depends on the state of develop-
ment of the country in question, and even 
on the family to which the person we wish to 
pigeonhole belongs. The second age refers 
to that of the working - or capable of same - 
and economically active population. It befalls 
this group to maintain the quality of life of 
the other three ages.

The third age corresponds to those who 
are retired, who have now stopped work-
ing, but who could still do so; to those who 
are healthy and active, entrepreneurial and 
enthusiastic. The fourth age is made up of 
disabled adults, handicapped or ill, who 
need external help to survive (22). The Span-
ish thinker, J. Aranguren, called the former 
“elderly” or “old people”, and the latter, the 
“aged” or “senescent” (23).

Both the one and other receive retire-
ment pensions as of a certain age (60 or 65). 
We have stated above that serious thought 
is being given to raising this age limit for 
economic reasons, given that the burden be-
ing experienced by the working population 
is increasing every year, thus forecasting the 
collapse of the entire social security system. 
Franchises, discounts and incentives for third 
and fourth age groups are being considered 
in many countries, such as discounts in travel 
and entertainment, restaurants, tourism and 
even in accommodation, all of which serves 
to increase the burden on the working popu-
lation.

E. Old age and depression

It seems to us that the big problem that 
has to be faced by old people is the need to 
find some meaning to their lives (either from 
what has already been lived through, or for 
what has still to be lived). This is, without a 
doubt, the big problem faced by all human-
ity – children, adolescents, adults, old people 
– but it is during old age that the need for an 
answer becomes more pressing: death is felt 
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to be close, and each one needs to know to 
what end one has lived. 

The “Protestant ethic”, or “work ethic”, 
is no longer of any use. It may have justi-
fied their lives when they formed part of 
the working world, of the world of earnings 
and economic success (24): old people no 
longer work or produce. Old people are a 
nuisance for the young, and are no longer of 
any use. If we are talking about old people 
with money, the most they can look forward 
to us consuming what they have managed to 
make. Their motto, in this case is, to para-
phrase Descartes, “I buy, therefore I am”, or 
“I am what I buy” (25). What a miserable 
“meaning of life” in these cases! As a rule, 
the old person will not be satisfied with 
these explanations. Moreover, it is easy to 
understand that their vital reaction to such 
explanations results in profound desperation, 
which will most likely end up becoming a 
deep depression.

In order to feel that life is worth living, 
acknowledgement from the community, in-
cluding the youth, is necessary. Cicero once 
wrote, “the burden of age is so much lighter 
for those who feel respected and loved by 
the youth” (26). Truly religious people also 
found meaning in their lives in the heaven 
they hoped to achieve after death: “If this 

life that is coming to an end was not so 
good, there is a better one waiting for me 
afterwards”. Having worked hard all their 
lives, old people feel close to salvation, 
closer even than the young people that still 
cannot claim – as they can – that they have 
worked well.

Nowadays God is more distant; there are 
increasingly less people that look forward 
to “a better life” in the hereafter. Life has 
lost sense for them, especially if speaking 
of forthcoming death is deemed to be un-
seemly. All that is left is anxiety, despair and 
depression.

On reaching this point, we feel that the 
time has come to ask ourselves if it is reason-
able to try and prolong a life in which the 
individual finds no meaning, and in conse-
quence, if there are justifications for suicide, 
or for euthanasia in any of its manifestations. 
We will deal with this below. Let us just say 
for the time being that depression in old 
people is intimately related to the loneliness 
they feel, devoid as they are of any tasks, 
of friends, of love, abandoned even by their 
children and family. 

In the face of this clearly heartbreaking 
scenario, we believe that so-called “palliative 
care” should begin at the start of the third 
age, even when the individuals in question 
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are still healthy, strong and vigorous, but 
when the prospect of despair, disappoint-
ment and abandonment are beginning to 
rear their ugly heads. The aim of this third 
age palliative care will not yet be the search 
for a peaceful death, but rather the search 
for meaning to the life that is still left to be 
lived. 

This new concept of palliative care plays 
down the importance of the debate that is 
currently going on as regards the assign-
ment of resources for the terminally ill, for 
the dying, from which society will not now 
be able to obtain any use. As long as pal-
liative care is understood as helping not 
only people to die well, but also to live 
well, they can opt, on better grounds, for 
the resources – always scarce – that are as-
signed to people’s health. This problem is 
especially important in underdeveloped and 
very poor countries.

III. THE RIGHT TO DIE WITH DIGNITY

A. Death: yesterday and today

All political constitutions around the 
world guarantee the right to life, in one 
way or another. The same may be said of 
criminal laws that punish murder, parricide, 
infanticide and abortion. Quite a number of 
legal systems have done way with the death 
penalty. We believe that this “right to life” 
not only covers the biological survival of 
people, in order to avoid third parties taking 
it way from them, but must also be extended 
to “the right of people to lead their lives”, to 
live a life in accordance with their wishes, 
hopes and ambitions, in other words, the 
“right of each individual to endow his or her 
life with meaning”. Joaquim Clotet explains 
this idea as follows: it is “the right that every 
child has to develop in an atmosphere that 
neither annuls or inhibits his or her biologi-
cal potential to mature both physically and 
mentally” (27). The choice of values made 
by each individual is of especial importance 
with respect to this “right to lead one’s own 
life”, that is to say, the axiological or ethical 
dimension that each one impresses on one’s 
life. The freedom with which we choose the 
values by which we live, and the efforts we 
make to live up to them form the basis of the 
dignity of human life. “To live with dignity” 
is, in fine, to live by our values.

This right to live with dignity obviously 
lasts up until the time of death. François Sarda 
points to two basic rights closely bound up 
with each other: the right to live with dignity, 
and the right to die with same (28). A digni-
fied life ends with a dignified death.

The same ritual for death was not prac-
tised in ancient times, as is practised today. 
In ancient times, the person facing death 
was the one who presided the ritual: he or 
she invited loved ones, friends and relations; 
advantage was taken of the occasion to put 
his or her last will and testament, intimate 
wishes, unfulfilled dreams, disappointments 
and upsets in order. It was a time to take 
stock, to bless, to forgive and even to curse. 
The person facing death paid his or her debts 
in the presence of those who had paid testi-
mony to his or her life (29) (30).

On the other hand, “to die nowadays, at 
least in the western world, is normally to 
die unconsciously, hooked up to tubes, drip 
fed, sedated, alone, in the hospital, separated 
from all that once went to make up the fabric 
of one’s life (31). Death itself has become 
an event that it is best to try and avoid, 
something on which we should not dwell, 
something that is not “well looked upon” in 
our post-industrial society. Death is dressed 
up: it is something that happens in hospital, 
the corpse is made to look as if it was still 
alive, occasionally to the extent of even be-
ing embalmed. The death rite has been cut 
down in size, so as not to threaten life. It is 
now fashionable to cremate the deceased. In 
this way, visits to the grave are avoided, and 
given it no longer exists, this also does away 
with the floral tribute as there is nowhere 
to lay wreaths. We must forget as quickly 
as possible. All of the foregoing has been 
admirably adapted to modern values: health 
efficiency, economic return. If the deceased 
had already paid for his or her funeral be-
forehand, so much the better.

Advances in medicine and some extraor-
dinary methods to keep the heart beating and 
vital organs functioning is leading, however, 
to other types of deaths. Baudouin and Blon-
deau make a distinction between the “living 
dead” and the “postponed dead”. The former 
are those who are brain dead, unconscious, 
in a deep coma, but they are breathing and 
their hearts are still beating. These are brain 
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dead, but in body terms, seem to be alive. 
The “postponed dead”, on the other hand, 
are conscious, they can reason and feel, but 
science cannot help them to put off their 
inevitable demise (32). Nowadays, palliative 
care is applied to the latter. Extraordinary 
care and dysthanasia treatments, or futile 
life support therapy, can be applied to both 
groups. The “postponed dead” can, moreo-
ver, opt for suicide (whether assisted or not), 
and both groups can choose euthanasia. We 
will deal with both of these options below.

B. Disputes in the face of death

When death comes, especially, when there 
is some doctor, or health centre, involved, we 
may find ourselves confronting three poles of 
opposing interests entering into the dispute: 
the patient, whose life an attempt is being 
made to save, his or her close family and the 
doctor or health centre. What follows is an 
example of the disputes that most regularly 
come up between these parties.

1. Disputes between the patient and the 
doctor, or his or her team

a) The need to get the free and in-
formed consent of the patient with respect 
to the treatments that the doctor proposes 
to apply, excluding the authoritarian pat-
ronising attitude that even today is still all 
too commonplace.

b) The distinction between the “ordi-
nary” care that the doctor is obliged to pro-
vide to the patient and the “extraordinary” 
care, which requires special authorisation. 
This point bears direct relation to the civil 
and criminal liability of the doctor, where 
he or she must give special consideration 
to the prior will of the patient which has 
been stated in some living will.

c) “Futile life support therapy”, relent-
less therapy, also referred to as dysthana-
sia, which the doctor applies to the pa-
tient, especially if he does so against the 
patient’s, or his or her family’s, will.

d) Help provided by the doctor to en-
able the patient to commit suicide, upon 
the request of the latter.

e) Euthanasia or wilful death of the 
patient by a doctor’s action or omission, 
upon explicit request, with or without the 
consent or will of the patient.

2. Disputes between the patient and his 
or her family

a) The possibility that the patient’s 
family refuse to respect his or her liv-
ing will, claiming that these wishes have 
changed since the date on which they 
were expressed.

b) The possibility that the family del-
egate in the doctor the function that the 
law, or the patient, entrusted it with as 
regards the treatment to be given to the 
patient. This problem also comes up with 
respect to patients that are not able to 
express their will. In such cases the re-
sponsibility falls on the shoulders of the 
patient’s next friend, or legal representa-
tive.

c) The possibility that the family wants 
to impose a futile life support therapy 
against the wishes of the patient, or the 
doctor.

d) The determination of what should 
be understood by the term “family” and 
the way of making decisions in the event 
of disagreements within the bosom of 
same.

3. Disputes between the doctor, or his or 
her team, and the patient’s family

Determining who should resolve any 
disagreement between the doctor, his or her 
team, and the patient’s family, in the event 
that the patient is incapable of expressing his 
or her wishes independently. This dispute 
occurs particularly in cases where one of 
the parties involved wishes to apply futile 
life support therapy procedures, while the 
other wishes simply to allow the patient to 
die peacefully.

What follows is a discussion of only some 
of these disputes. We feel it a good idea at 
this stage to advise the reader that we will 
particularly focus our attention on those 
patients who, in our opinion, are refused a 
dignified death. Unconscious old people, the 
bedridden, quadriplegics, people in irrevers-
ible comas or disabled who cannot put up 
with any more suffering, to those who are, 
nonetheless, subject to relentless therapy 
treatments; but also those terminally ill per-
sons, those suffering from cancer who do not 
wish to go on living, and in general, all those 
people who for serious reasons wish to put 
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an end their lives. We believe that all of these 
people are being denied a dignified death.

As an individual responsible for his or 
her life, as someone who lives his or her life 
with the dignity that befits and is indeed, 
inseparable from it, the human person must 
likewise be responsible for the moment in 
which their life comes to an end, that is to 
say, for their own death. As far as a digni-
fied death is concerned, we refer below very 
briefly to relentless therapy, to living wills, 
to the decriminalisation of co-operating or 
assisting in an act of suicide and euthanasia 
desired by the patient. Undesired euthana-
sia, provoked against the explicit will of the 
individual, does obviously not constitute a 
dignified death.

C.- Futile life support therapy

We feel that the big problem of “futile 
life support therapy” as regards a particular 
medical treatment is a problem of limits. At 
what point does what we refer to as “futile” 
begin? And, at what point does ordinary care 
come to an end? Only specialists can answer 
these questions, and the experts in this case 
are the doctors, those who are in charge of 
applying the treatment. We make so bold as 
to suggest proposing “the paramount interest 
of the patient” as a guiding principle in this 
matter, in the same way that Family and Fili-
ation Law establishes the “paramount inter-
est of the child” in order to decide on such 
complex issues as maintenance costs, the 
education and the care of the children. In this 
case, the “paramount interest of the patient” 
does not allow him or her to be caused any 
pain, have his or her normal life interrupted, 
or that the patient be taken to unbearable 
extremes, if the treatment does not achieve 
objectives that provide greater satisfaction 
than the damages or inconveniences pro-
duced. We have here a simple cost-resturn 
problem, in which the preservation of car-
dio-respiratory activities with no chance of 
recovering consciousness cannot constitute a 
desirable goal. Let us not forget that the life 
of any human being always has a meaning, 
and that that meaning is comprised of a set 
of values. If the patient cannot appeal to the 
meaning of his or her life in the future, if he 
or she cannot continue to exercise the values 
that justify it, there is no point in going ahead 
with any extraordinary treatment, and much 

less so when futile life support therapy leads to 
nothing. The patient has the right to die with 
dignity. No medical treatment can be an end 
in itself.

Karen Ann Quinlan’s court case, which 
touched public opinion worldwide, can be 
said to represent a good way of explain-
ing the excesses to which futile life support 
therapy can reach when not subject to time 
limits (33).

On her 21st birthday Karen Ann Quinlan 
fell into coma as a result of having overdosed 
on barbiturates during the course of her 
birthday party. Diagnosticians in charge of 
her case concluded that the state of uncon-
sciousness in which she found herself was ir-
reversible and that she would never recover. 
Notwithstanding, she was kept plugged into 
an artificial respirator, without the aid of 
which should would inevitably have died. 
Her adoptive parents, in spite of being Cath-
olics, asked for her to be disconnected and 
left in peace to die, pursuant to the wishes 
of Karen herself, who would no doubt have 
preferred to die before being kept alive by 
means of artificial respiration. However, the 
doctors refused, possibly fearful of later on 
being accused of murder, or active euthana-
sia. The hospital, for its part, and in order 
to avoid any liability, demanded judicial au-
thorisation to proceed with the disconnection 
of Karen from the machine. It must be put 
on record that the condition of the patient 
did not allow for her to be declared dead as 
a result of the cessation of all of her brain 
functions, given that some stem functions 
were still working.

The examining magistrate rejected the 
request made by the parents of the patient 
that she be disconnected from the machine, 
though that sentence was overturned by the 
New Jersey Supreme Court. The appeal deci-
sion was grounded on the irreversibility of 
the patient’s condition, pointing out the dif-
ference that maintains between “to kill” and 
“to allow to die”, and underlining the lack 
of quality of a life permanently bound to an 
artificial respirator. In this sense, the Court 
distinguished between putting an end to fu-
tile life support, or suspending extraordinary 
treatment, on the one hand, and passive eu-
thanasia, on the other, and further highlighted 
the right to a dignified life and death.
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D.- Living wills

Closely related to futile life support thera-
py is the establishment of living wills, which 
enable us to know conveniently the wish of 
the patient with respect to the application of 
extraordinary treatments. Moreover, the ex-
istence of a living will sets reasonable limits 
to the doctor’s civil liability, enabling him 
or her to avoid “relentlessly” trying to main-
tain the patient in question alive at all costs, 
whenever such a document has been made 
to this effect. I believe that – in order to duly 
fulfil its function – all living testaments must 
be renewed after a certain period has elapsed 
since last issued, because the decision to die, 
or not, to only receive ordinary treatments, or 
to receive extraordinary treatment as well, is 
a decision that may change with the passing 
of time. A recently renewed living will pro-
vides greater certainty as to the true wishes 
of the patient.

The problems arising from futile life sup-
port treatment become much more complex, 
as is obvious, when there is no living will 
clearly reflecting the wishes of “that which is 
about to die”. Once these wishes are made 
known, it seems quite reasonable that the 
doctor, or the hospital in question, respect 
them. Sight should not be lost of the fact that 
it is the patient who is responsible for his or 
her own life, who is the person that has lived 
his or her life and given it a meaning on 
which its dignity is based, and it is the patient 
who is also the person who must decide about 
the dignity of his or her own death.

E. Suicide and assisted suicide

Suicide can be taken as a manifestation 
of human freedom. If the life in question 
belongs to the person living it, there should 
be no problem in accepting that he or she 
decide to end it, especially in the event of the 
life having lost its meaning. It is also possible 
to understand such a decision as the symp-
tom of an illness, or a depression, in which 
the person is not declaring a clear wish to 
end his or her life. Is a person contemplating 
suicide mentally competent to take such a 
decision? And is the rejection of suicide not a 
manifestation of a mere patronising authori-
tarianism?

In their desire to support a person’s 
freedom to end their own life, the authors 
Baudouin and Blondeau point out that “the 

freedom not to suffer and the freedom to 
die are the last conquest of the human per-
son over his or her own humanity. In this 
way, twentieth century man is recovering 
the control lost over his destiny and is once 
again taking the reigns of his own life” (34). 
Man is recovering the freedom to put an end 
to his life whenever this has lost its mean-
ing for him. Today, suicide forms part of the 
scope of individual freedom, which does not 
mean that the State is exempt from providing 
moral, or psychological, aid to those who 
may potentially be in danger of committing 
suicide.

The same situation does not hold for 
providing assistance in an act of suicide, 
behaviour that is still, to date, rejected in 
criminal terms by the majority of legal sys-
tems. It is said that this figure may cover up 
murders, or may encourage people suffer-
ing from depression, disillusion or pain to 
rashly take their own lives. Apparently, the 
State has not wholly given up its erstwhile 
patronising character and prefers to watch 
over the existence of those who may be 
considering whether, or not, to put an end 
to their lives.

Notwithstanding, today opinions abound 
in favour of decriminalising the coopera-
tion of those who assist others in committing 
suicide. If the act of suicide has come to 
be viewed as falling within the confines of 
individual freedom, it is held that coopera-
tion in the act should also be decriminalised 
whenever this assistance is afforded upon the 
explicit request of the individual wishing to 
put an end to his or her life, within a medical 
context, and the goal of the act is to die with 
dignity. 

The case of Derek Humphry should invite 
us to deep reflection (35). Humphry’s wife, 
Jean, suffered from a cancer that had spread 
all over her body and was causing her great 
pain. Consequently, Derek helped her to die 
at a moment of her choosing, by means of 
a lethal dose of medication which Humphry 
himself helped her to drink, given that she 
was too weak to drink it of her own accord. 
The husband pleaded that he had acted “out 
of love”. It is interesting to point out that im-
mediately after this act, Humphry gave him-
self in and confessed to everything he had 
done. The British authorities that heard the 
case acquitted him.
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We believe that to help a terminally ill per-
son suffering from great pain to die, should he 
or she so wish, can be morally acceptable. In 
this case, the decision to die can be taken by 
a free person. However, we do not feel that 
it is acceptable to help an adolescent to com-
mit suicide who is depressed over unrequited 
love. Neither do we believe in assisting in the 
death of a person whose inheritance is being 
sought after. There is an inconceivable diver-
sity of cases between acceptable and unac-
ceptable ones. The problem lies in setting the 
limits between one extreme and another.

F. Euthanasia desired by the patient

As we have stated above, we will only 
deal here with desired euthanasia, when it 
has been requested by the patient. If this 
were practiced against his or her will, or 
knowledge, we would find ourselves before a 
simple case of murder, and all of the criminal 
consequences that such an act brings with it.

Undesired euthanasia, or when the patient 
is not aware that this is being applied to him 
or her, has been practiced, notwithstanding its 
criminal implications, on many an occasion 
in the course of human history; from children 
being sacrificed on Mount Taygetos in Sparta, 
as a result of having been born with a disabil-
ity, to the sacrifice of old people by economic 

or social prophylaxis in several primitive cul-
tures. Indeed, in the 20th century, Nazi ideol-
ogy upheld the need to sacrifice Jews, gypsies 
and others for racial purposes. 

On the other hand, Christian religious cur-
rents have upheld the sanctity of human life 
since the emergence of same in history: life 
is a gift from God that no man can dispose of 
for himself. Consequently, while these Chris-
tian currents of thought dominated group 
life, the subject of euthanasia (either active, 
or passive) was doomed to prohibition.

It is only over the last few centuries, with 
the decadence of religious explanations and 
the boom of scientific discoveries and liberal 
ideologies, that the idea of human life as 
belonging to God has come into question. In-
stead, it is held that each human life belongs 
specifically to the individual in question. At 
this particular juncture in history, especially 
during the course of the 20th century, eutha-
nasia has begun to be justified in the name 
of freedom. If human beings have the right to 
give the meaning that we choose to our lives, 
if we call this choice a “dignified life”, or a 
“good life”, and if we have the right to live 
and to die with dignity, we must be able to 
lead our lives at our own discretion and also 
seek a “good death”. This justifies euthanasia, 
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as long as the person whose life is in question 
wishes to end it in this way. The acceptance 
of euthanasia falls within the extensive field 
covered by individual freedom. The idea is to 
add to the freedom of humanity as a whole. 
María Casado, in tackling this issue, has 
spoke of the “passing of the sanctity of life 
to the quality of life” (36). While Miguel Kot-
tow speaks of “the voluntary termination of 
old age”, as we once spoke of the “voluntary 
termination of pregnancy (37).

In 1950, a group of thinkers, among 
which Bertrand Russell was one, asked the 
United Nations to include the voluntary right 
to euthanasia in the recently adopted Decla-
ration of Human Rights (38).

Several problems arise when it comes to 
the decriminalisation of euthanasia. The first 
one is to determine how irreversible must a 
disease be, or the pain provoked by same, in 
the person who requests or accepts euthana-
sia as a solution. The second stumbling block 
refers to laying down the requirements that 
must be met by the patient in order to take 
his or her decision to die as one that is both 
serious and well thought out. Would it not 
be enough to allow the patient to reject futile 
life support therapy, without reaching the 
extreme of death by consent? Finally, there 
is the problem of whether or not it is possi-
ble and advisable to admit the opinion (and 
wish) of family members that might have an 
interest in the demise of the patient.

A French law passed on 12th April 2005 
concerning these issues, granted the patient 
the right to reject the treatment that the doc-
tor offers, but did not go so far as to authorise 
euthanasia. On the contrary, aforementioned 
law obliged the doctor to “do everything 
possible” to convince the patient to continue 
with the treatment suggested by the doctor 
in question. In the event of the patient refus-
ing such treatment, the doctor must provide 
him or her with the corresponding palliative 
care (39).

On the other hand, in the Netherlands, 
euthanasia, on being requested by the pa-
tient, became legal pursuant to Law of 2001, 
with a Law in the same sense being passed in 
Belgium in 2002. Switzerland, for its part, de-
criminalised assisted suicide, as did the State 
of Oregon in the United States of America 
(40).

The Nancy Beth Cruzan court case proved 
to be paradigmatic in terms of the world 
debate on euthanasia (41). As a result of a 
car accident, twenty-fiver-year-old Nancy 
Beth Cruzan irrevocably lost all of her corti-
cal brain functions, nonetheless, though her 
brain stem remain unharmed, in such a way 
that her vegetative condition enabled her to 
breathe without the need for an artificial res-
pirator. Nonetheless, as she did not possess 
the reflexes to swallow, she had to be fed 
artificially for the rest of her life. In the light 
of her irreversible condition, Nancy’s parents 
requested legal authorisation to remove the 
nasogastric probe by means of which she 
was fed, which would necessarily give rise 
to her death by starvation. The Court of First 
Instance granted their request, however, its 
decision was overturned by the Missouri Su-
preme Court arguing that the supposed wish 
of Nancy to suspend the treatment had not 
been sufficiently accredited. The problem, as 
can be readily seen, lies in determining the 
wishes (presumed in this case) of the patient 
to authorise her own death. When the matter 
came before the American Supreme Court, 
this allowed the submission of extraordinary 
evidence given by witnesses to the effect that 
it had been Nancy Beth Cruzan’s wish to die, 
instead of spending the rest of her life brain 
dead and connected to an artificial feeding 
device. The requested act of euthanasia was 
admitted on this evidence. 

Very similar to the aforementioned case 
was the one involving Terri Schiavo (42), 
who had also fallen into a permanent veg-
etative state as a result of having lost her 
cortical brain functions, but not the stem 
ones, without having left any instructions 
by means of a living will, or in some other 
form, with respect to the possibility of finding 
herself having to receive possible futile life 
supporting therapy. In this case, however, 
the guardian ad litem who had to express 
the necessary wish to disconnect her was 
her ex-husband, who had started a new life 
with another woman. Having requested the 
disconnection, Terri’s parents tried to oppose 
the decision. In fine, the wishes of the guard-
ian prevailed and she was disconnected from 
the machine. Euthanasia had once again 
been authorised.

We feel that a serious bioethical debate 
should take place worldwide in order to 
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resolve the question of the admission or 
rejection of euthanasia. We think, moreover, 
that in such a debate, the guiding principle 
should be – as in other similar situations – the 
paramount interest of the patient, his or her 
right to “lead the life” that he or she has cho-
sen and his or her right to die with dignity.

Indeed, the case involving Anthony Bland 
(43), heard in a British court, found in favour 
of the paramount interest of the patient. 
Once again the issue centred around cortical, 
but not stem, brain death giving rise to an 
irreversible vegetative condition. The doctor 
wished to suspend the artificial feeding that 
maintained his cardio-respiratory functions 
active and requested legal authorisation to 
do so. The judge of the First Instance court 
opined that such an act would constitute 
murder; an opinion that was afterwards 
shared by the guardian ad litem appointed by 
the Court of Appeal. The Court, on the other 
hand, was prepared to find for the petition-
ing doctor. The final appeal went as far as the 
House of Lords, which in the United Kingdom 
possesses certain jurisdictional functions. In 
this case, the decision did not centre on the 
presumed wishes of the patient, but rather on 
the paramount interest of the patient himself: 
“What is best for the patient?”, was the ques-
tion put before the House, which decided 
to authorise the disconnection, given that it 
was impossible for Anthony Bland to recover 
“that combination of multiple characteristics 
that we call personality” (44).

IV. DEFINITIONS OF DEATH

There is no single, specific definition of 
death in Chile; indeed, it could be said that 
there is not even any type of general defi-
nition. Article 78 of the Civil Code of 1857 
deems it sufficient to point out that “the 
person comes to an end with natural death”. 
Traditionally, and in accordance with the in-
terpretive provisions of the law contained in 
Article 20 and Article 21 of aforementioned 
Civil Code, the word “death” was given its 
natural and obvious meaning that prevailed 
in the country at that time, a meaning with 
which those who professed to deal in the sci-
ence of medicine also agreed, that is to say, 
the definitive end of the cardio-respiratory 
functions. This is the interpretation that pre-
vails today, given the lack of any other more 
general legal interpretation. 

Notwithstanding, Article 11 of Law No. 
19451 concerning Organ Donations and 
Transplants of 10th April 1996 pointed out 
that only for the purposes of that law, death 
is accredited by means of a unanimous and 
unambiguous certificate issued by a group of 
doctors, one at least of which must be a neu-
rologist or neurosurgeon, who indicates that 
he or she has checked the complete and ir-
reversible ending of all encephalic functions. 
According to Kottow, this provision seems 
to include the brain stem, which regulates 
the respiratory and circulatory functions, in 
such a way that the patient who has lost only 
all his or her cortical functions, but not the 
stem ones, could be deemed to be still alive. 
Notwithstanding the above, Kottow further 
points out that diagnostic criteria are inac-
curate in cases of persistent vegetative condi-
tions, and that it seems quite reasonable to 
demand merely cortical death as a defini-
tion of death, thus relieving the “irreversibly 
appalic (decorticated) patients from costly 
and complex therapeutic measures” (not to 
mention pointless, in our opinion). Kottow 
suggests adopting the neo-cortical criterion 
and considering that the definitive loss of 
supra-stem brain functions means death as a 
result of the irremediable loss of the patient’s 
identity (45). We agree with this position, 
based on the argument we have been putting 
forward in this paper concerning living and 
dying with dignity.

Whatever the position one may hold as 
regards the definition of brain death, it must 
always be left clear for both doctors and 
relatives alike whether or not the artificial life 
support to which the patient will be subject is 
being applied to a person that still exists, or to 
one that no longer exists. As regards answer-
ing this question, the wish that the medical 
team may have in bringing the death of the 
patient forward must be especially taken into 
account in order to use the patient’s organs 
in emergency transplants. What is required 
here – as always – is a coherent answer; one 
that can apply to both young and old alike.

V. LEGAL REPRESENTATION OF THE 
DYING PERSON

The brain dead, the individual who is in 
a permanent vegetative condition, the “living 
dead” and the “postponed dead” spoken of 
by Baudouin and Blondeau (46), if they are 
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of legal age, are truly disabled because they 
have no will, or this has been extremely di-
minished. Legally, however, they are deemed 
to be capable as long as there is no legal deci-
sion to the contrary (47). This legal decision 
must be handed down in a court action that 
is taken against the interested party in order 
to declare him or her disabled, or unfit.

We feel that this is not a fair solution, 
either for the patient or the family, which is 
normally not prepared to air in public mat-
ters that are of a strictly private nature, which 
often represent a threat against the dignity 
of the defendant. For this very reason, we 
believe that an alternative solution is needed 
that enables the regulation of the patient 
with his or her doctors, to administer his or 
her estate, to resolve future futile life support 
therapy and even, to regulate for a possible 
euthanasia, were such an act permitted by 
law.

The solution sought must avoid court ac-
tions, but cannot be left to the discretion of 
the relatives, all too often interested in pro-
hibition. We feel that an impartial and inde-
pendent medical authority, such as an Ethics 
Committee, would be the most appropriate 
solution. It could apply strictly objective 
scientific criteria that especially take the para-
mount interest of the patient into account, 
and which must also consider any living 
will that he or she may have made. Indeed, 
this impartial medical authority could be the 
body to ask the Judge, in a non-litigious pro-
ceeding, to appoint a person to administer 
the estate of the patient. 

–––––––––
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