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Abstract: In the long history of humankind, Utilitarian and retributive theories of punishment provide
different reasons for justifying legal punishment. Retributivists claim justice and desert, utilitariasts claim
maximization of social utility. In* Two concepts of Rules” , Rawls put forward a mixed theory to
reconciliate the utilitarian and retributive theories. He distinguishes between the justification of an institution
and the justification of practice. Rawls points out that utilitarianism justify the punishment as an institution
and retributivism justify punishment as a particular case. But because of the weakness of rule utilitarianism,
the limits of Rawls’ understandings of traditional utilitarian and retributive theories, idealization of division
between legislator and judge, the reconciliation failed.

Keywords: punishment, retributivism, rule utilitarianism, utilitarianism.
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[i] See John Rawls, “ Two concepts of Rules,” in Hugh LaFollette, Editor, Ethics in Practice: An
Anthology, Blackwell Publishers Ltd. 1997.
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[ii] Plato, Protagoras, Clarendon Press: Oxford, 1982, p16.

[iii] E. Westermarck, The Origin and Development of the Moral Ideas, London, Second edition, 1912,
Vol.1, pp.81-82.

[iv] See John Rawls, “ Two concepts of Rules,” in Hugh LaFollette, Editor, Ethics in Practice: An
Anthology, Blackwell Publishers Ltd. 1997.

MOOO
MlODOO
NvilO OO
[ii] 0 O O
[ix]0 0 O
[X]0 00
[xi]0 O O
XilO OO

[xiii] See Punishing Dangerousness: Cloaking Preventive Detention as Criminal Justice, Harvard Law
Review, VVol.114, No.5(2001).
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[xvi] See John Rawls, “ Two concepts of Rules,” in Hugh LaFollette, Editor, Ethics in Practice: An
Anthology, Blackwell Publishers Ltd. 1997.
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