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[1] Aclaimof laweither that the drug victimwns or |oses or that flag burning
can or cannot constitutionally be prohibited-is tantanount to the claim then,
that one principle or another provides a better justification of sone part of
legal practice. Better in what way? Better interpretively- better, that is,
because it fits the legal practice better, and puts it in a better light. In that
case, any legal argunent is vulnerable to what we mght call justificatory
ascent .

[2] Before he sits on his first case, he could build a gigantic, "over-arching"
theory good for all seasons.

[3] He could weave all that and everything el se into a narvel ously architectonic
system

[4] Ve reason fromthe inside-out: we begin wth discrete problens forced upon us
by occupation or responsibility or chance, and the scope of our inquiry is
severely limted, not only by the tine we have available, but by the argunents we
happen actual |y to encounter or inagine. A judge reasoni ng fromthe inside-out
wll rarely find either the tine or the need to undertake | ong, |aborious
research or argunent.

[5] The first is offered by Judge R chard Posner. you know the |azy judge who
wites a book before breakfast, decides several cases before noon, teaches all
afternoon at the Chicago Law School, and perforns brain surgery after dinner. The
second is by an alnost equal Iy prolific colleague of his, Cass Sunstein, who al so
teaches at the Chi cago Law School . n4 Toget her these schol ars forma Chi cago
School of anti-theoretical, no-nonsense, jurisprudence. Both criticize the
enbedded conception of |egal reasoning and endorse the practical one and bot h
descri be ny own account of the forner as a paradigmof the errors they hope to
correct.

[6] That is why | have taken the Chicago School, and particul arly Judge Posner
and Professor Sunstein, as exanpl es. The argunents that they and others of
simlar opinion nake agai nst the use of noral or abstract theory in | egal
argunent can usefully, | think, be shepherded under the follow ng three headi ngs:
net aphysi cal , pragnatic , and prof essi onal .

[7] "Genocide is wcked,” or "Racial discrimnationis unjust." He replies, "Yes,
that's true, | agree wth you. But please do not nake the mstake of thinking
that these propositions are objectively true or that their truth is grounded in
reality. You have only expressed your own opi ni on

[8] "The adjectives that | have used to characterize the pragnmatic out| ook-
practical, instrunental, forward-looking, activist, enpirical, skeptical, anti-
dogmatic, experinental -are not the ones that |eap to mind when one considers the
work of, say, Ronald Dnorkin."

[9] (deont ol ogi cal et hics) (consequenti al i sn)
(tel eol ogi cal et hics)
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[10] "W're just |awers here. V& re not phil osophers. Law has its own
discipline, its own special craft. Wen you go to | aw school, you are taught what
it istothink like alawer, not a philosopher. Lawyers do not try to decide
vast theoretical issues of noral or political theory. They deci de particul ar
issues at retail, one by one, inanore limted and circunscribed way. Their

vehi cl es of argunent are not the grand ones of the phil osophical treatise, but
the nore honespun and reliabl e net hods of close textual anal ysis and anal ogy."

[11] But Sunstein suggests that |awers and judges shoul d abstain, even in the
exercise of the responsibility of individual judgnent, fromventuring into the
nore abstract reaches of political noral theory. He neans to claim that is, not
just that political and judicia alliances nay be forged out of concrete
agreenent even in the face of theoretical divergence, but that the individual
judgnents that produce the concrete agreenent shoul d t hensel ves be superficial .

[12] The concept of justificatory ascent is Dnorkin's acknow edgnent t hat
judges nore often reason upward fromparticul ar cases and argunents than dowward
froman overarching principle-such as egalitarianism or utilitarianism or
MII's conception of liberty-that nakes the whol e body of the | aw consistent. But
he insists that through justificatory ascent a judge nay be lofted to a high

| evel of generality.

[13] [L]egal reasoni ng presupposes a vast donai n of justification, including very
abstract principles of political norality.

[14] By "theory" Dnorkin neans his own, highly specific conception of |egal
theory. This conception is in the line of descent fromVeéchsler's influential
article on "neutral principles,” whichin turn has affinities to the "l egal
process” school and to natural law to both of which Daorkin has fairly direct
links, n17 and on the side of philosophy to the approach of Kant (as refined by
Raw s), as contrasted wth that of Aristotle.

[15] The heart of Dworkin's conception, as earlier the conception of |egal theory
hel d by Wchsl er and by Hart and Sacks, is the inposition of naster thenes, such
as denocratic legitimacy, or federalism or relative institutional conpetence, or
equality, on the particulars of the |aw

[16] Twenty-five years of inconclusive debate about the political norality of
anti-abortion laws illustrate the [imtations of argument in settling noral
debate. This does not showthat there are no noral truths, for there are

unresol ved scientific debates ol der than the abortion debate, yet undoubtedy (or
so | would argue) there are scientific truths.

[17] | said earlier that Daorkin's was one way of doing law But it is not the
best way. It is too abstract for a case-based | egal system It mght do better in
a regine of "abstract review such as one finds in the constitutional courts of
central Europe and occasionally in US state suprene courts.
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